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Liable Lies
Nicholas Stephanopoulos*
I

Introduction

Shortly after ascending to South Africa’s presidency in 2009, Jacob Zuma
authorised the installation of security features at his home in Nkandla. These
features were originally expected to cost about R28 million. Over the next few
years, though, the government spent more than R215 million on the project,
whose total cost skyrocketed to almost R250 million. This money was used to
pay for more than just security features: a clinic, a gym, a swimming pool and the
like. President Zuma was also aware of the project’s growing scope and expense,
yet failed to ask for explanations or halt the work.1
After complaints were lodged in late 2011, the Public Protector launched an
investigation. This probe concluded in March 2014, when she issued a voluminous
report more than 400 pages long.2 This report referred to ‘a license to loot
situation [that] was created by government’ through ‘lack of demand management’
for the construction.3 The report also criticised ‘a toxic concoction of a lack of
leadership, a lack of control and focused self-interest’. 4 The report further found
that President Zuma was ‘aware of what the Nkandla Project entailed’5 and
‘tacitly accepted the implementation of all measures at his residence’. 6 However,
the report did not conclude that President Zuma intentionally used government
funds for his own benefit.
Seizing the political opportunity, the Democratic Alliance (DA) sent a text
message to more than 1.5 million voters on 20 March 2014.7 The message read
as follows: ‘The Nkandla report shows how Zuma stole your money to build
his R246m home. Vote DA on 7 May to beat corruption. Together for change.’8
In response, the African National Congress (ANC) filed a complaint alleging
that the message violated certain provisions of the Electoral Act 73 of 1998 and
the Electoral Code of Conduct (schedule 2 of the Act) banning false statements
during political campaigns.9
* Professor of Law, Herbert and Marjorie Fried Research Scholar, University of Chicago Law School.
1 See generally Democratic Alliance v African National Congress & Another [2015] ZACC 1, 2015 (2) SA
232 (CC), 2015 (3) BCLR 298 (CC)(‘Democratic Alliance’); Public Protector Secure in Comfort: Report on an
Investigation into Allegations of Impropriety and Unethical Conduct Relating to the Installation and Implementation
of Security Measures by the Department of Public Works at and in respect of the Private Residence of President Jacob
Zuma at Nkandla in the KwaZulu-Natal Province Report No 25 of 2013/14 (2014).
2 See Secure in Comfort (note 1 above).
3 Ibid at 39.
4 Ibid at 422.
5 Ibid at 423.
6 Ibid at 63.
7 See Democratic Alliance (note 1 above) at para 13.
8 Ibid.
9 Ibid at para 14.
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After the case made its way through the High Court and the Electoral Court,
the Justices of South Africa’s Constitutional Court took their shot at determining
whether the message was lawful. Three Justices thought it was not. In their view,
the message was false because the Nkandla Report did not actually find that
President Zuma ‘stole’ any money. Moreover, the message constituted a factual
allegation rather than mere commentary (to which the statutory provisions do
not apply).10 But seven Justices deemed the message permissible. According to
five of them, it was ‘an interpretation of the content of the Report’ rather than ‘a
factual assessment’.11 According to two more Justices, the message was not false
because, considered as ‘an election punchline’, ‘some parts of the Nkandla Report
… could well be construed to justify the view disseminated by the DA’.12
I have no experience applying South African statutes, and so do not try to
second-guess the Constitutional Court’s decision. Nor do I attempt to answer
the lurking constitutional question: whether laws banning false campaign speech
abridge the freedom of expression protected by the South African Constitution.13
There is no doubt that laws like those on South Africa’s books violate the
United States Constitution because they criminalise false statements even if the
remarks are not made with knowledge of, or recklessness as to, their falsity.14
But American courts are exceptionally protective of speech, even untrue speech,
and their balance between competing values is not necessarily the one that South
African courts would strike.
Rather than comment on South African (or American) legal issues, my goal in
this paper is to outline a normatively attractive regulatory framework for false
campaign speech. I begin my analysis with a discussion of the countervailing
policy considerations. These factors are essentially the same as the ones debated
by courts in constitutional cases. But by proceeding at the level of policy rather
than of doctrine, I escape the idiosyncrasies of specific decisions. I am able to take
a step back and articulate first principles: on the one hand, the critical importance
of political speech – and of not chilling it through excessive governmental
intervention – and on the other, the worthlessness of false campaign speech,
which can distort citizens’ voting decisions or even dissuade them from voting
in the first place.
Next, I assess South Africa’s laws banning false campaign statements in light
of these principles. The laws, in my view, are quite poorly drafted. They seem
to extend to all false statements, even ones whose falsity could not reasonably
have been known. Among other flaws, the laws also apply to all speakers, ignore
statements’ impact on their audience, authorise overly harsh penalties and are
subject to manipulation. In short, the laws threaten to deter too much valuable
speech in their effort to stamp out valueless lies.
10

Ibid at para 114.
Ibid at para 146.
12 Ibid at para 203.
13 See Constitution s 16.
14 See, eg, New York Times Co. v Sullivan 376 US 254, 279–80 (1964)(barring liability for a false
statement unless it ‘was made with “actual malice” – that is, with knowledge that it was false or with
reckless disregard of whether it was false or not’).
11
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In the heart of the paper, I then reflect on how South Africa’s laws could be
improved – that is, how a more appealing regulation of false campaign speech
could be designed. I do so using a series of variants of the actual text message
sent by the DA. These scenarios are meant to illuminate the problems with the
existing laws, as well as a potential path forward. This path could include the
following elements: (1) liability only for false statements made with knowledge of,
or recklessness as to, their falsity; (2) liability only for statements whose falsity and
effects are material; (3) liability only for candidates, political parties and political
committees; (4) a usual remedy of compulsory retraction and correction; (5) a
restriction of harsher penalties to false statements about election administration;
and/or (6) enforcement by an independent agency responsible for initiating its
own investigations.
Lastly, I respond to the critique invited by a statute with this many constraints:
that, in practice, it would be close to useless, thus allowing false campaign speech
to continue to inflict its insidious harms. How this sort of law would operate is,
of course, uncertain. But it is hardly unusual for criminal prosecutors (or civil
plaintiffs) to have to prove numerous elements in order to establish liability. The
extra elements I recommend are also carefully chosen to chart a middle course
between the competing values implicated in this domain. Without them, I fear
that too much precious political speech would be ensnared in a regulatory web.

II

Policy Quandaries

What (if anything) the government should do about false campaign statements
is an extremely difficult question, one with which judges and scholars have
struggled for decades. The core dilemma is that the government is damned if it
does too much, and damned as well if it does too little. Do too much and speech
critical to the functioning of democracy is suppressed. Do too little and speech
that undermines the very foundations of democracy is permitted to flourish.
As Richard Hasen has noted after surveying the American decisions: ‘The clear
message from the collection of cases [is] that there are important interests on
both sides of the equation and that judges and others have struck the balance
differently.’15
What exactly are these rival interests? A good starting point is the fact that all
campaign speech, true and untrue, is political speech. For several reasons, there
is probably no category of expression more worthy of protection than political
expression. Political speech is how democratic societies choose their leaders and
their policies. Through the interplay of countless comments by candidates, parties,
interest groups and voters, politicians are elected to (or ousted from) office, and
laws are proposed, deliberated, refined and enacted.16 As Robert Post has argued,
15 RL Hasen ‘A Constitutional Right to Lie in Campaigns and Elections?’ (2013) 74 Montana Law
Review 53, 63. See also, eg, WP Marshall ‘False Campaign Speech and the First Amendment’ (2004)
153 University of Pennsylvania Law Review 285, 286 (‘The concerns on both sides of the campaign speech
restriction debate are particularly powerful.’)
16 As the US Supreme Court has put it: ‘The protection given speech and press was fashioned to
assure unfettered interchange of ideas for the bringing about of political and social changes desired by
the people.’ Roth v United States 354 US 476, 484 (1957).
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political speech is also the mechanism through which citizens come to feel that
the government is responsive to their interests. Citizens’ ability to voice their
political views is why they think the government takes those views into account –
in other words, why they think they live in a democracy.17 And precisely because
of its potency, political speech is a primary target of non-democratic regimes.
These regimes know that their legitimacy, even their survival, can be jeopardised
by freely expressed statements made by people free to associate with one another.
That is why these regimes are so quick to wield the tools of the censor.
The next point, though, is that lies about politics do not serve any of these
purposes. To the contrary, they subvert democratic values in at least two ways.18
First, to the extent political lies are believed, they mean voters might choose
whom to support, and society as a whole might choose which policies to enact,
based on false information. Voters who would favor one candidate if they knew
the truth (about the candidates’ records, their plans for the future, the state of
the economy, and so on) might back a different candidate due to the deception.
Similarly, the complex process that eventually leads to policy adoption might
produce one outcome in the presence of political lies, and a different one in their
absence. As an American state court judge has written, ‘lies … distort the political
process through untrue and inaccurate speech that misinforms the voters and so
interferes with … the orderly way that change should be effected’.19
Second, political lies are able not just to skew voters’ decisions, but also to
stop them from voting at all. Consider false statements that the election is on
Wednesday rather than Tuesday, that voters’ polling places have been moved,
that voters lacking photo identification will be unable to vote, that authorities will
arrest voters with criminal records, and so forth. These sorts of untrue claims,
if credited, can do more than merely shift the preferences of the electorate. They
can change who is in the electorate to begin with.20
Thanks to these consequences, governments have a strong interest in
preventing political lies from being uttered – and, if voiced anyway, in minimising
the lies’ damage. In his opinion in Democratic Alliance v African National Congress,
Justice Zondo referred to this interest as voters’ ‘right to vote in free and fair
17 See, eg, R Post ‘Democracy and Equality’ (2006) 603 Annals of the American Academy of Political &
Social Science 24, 27 (presenting a ‘theory of the American First Amendment, which rests on the idea
that if citizens are free to participate in the formation of public opinion, and if the decisions of the
state are made responsive to public opinion, citizens will be able to experience their government as
their own’).
18 I say at least two because observers also identify other harms that, in my view, are not caused
specifically by political lies’ falsity. See, eg, Richert v Public Disclosure Commission 168 P.3d 826, 844 (Wa.
2007)(Madsen J, dissenting)(claiming that political lies ‘cause public suspicion of candidates and their
campaigns’ and ‘engender indifference’); Marshall (note 15 above) at 294–95 (claiming that political
lies ‘lower the quality of campaign discourse and debate’ and ‘lead or add to voter alienation by
fostering voter cynicism and distrust of the political process’).
19 Richert (note 18 above) at 842 (Madsen J, dissenting). See also, eg, GG Ashdown ‘Distorting
Democracy: Campaign Lies in the 21st Century’ (2012) 20 William & Mary Bill of Rights Journal 1085,
1092 (‘Democratic self-government is based on informed voters making choices about what is in their
best interests and the best interests of the country. If they are told lies about issues and candidates,
these decisions get skewed.’)
20 See Hasen (note 15 above) at 56 (noting that ‘false election speech might trick voters into making
a disenfranchising error, such as showing up at the wrong place to vote’).
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elections’.21 ‘The publication of false statements’, he added, ‘is inconsistent with
the right to free and fair elections and is a threat to the right’.22 American judges
have characterised the governmental interest somewhat differently, in terms
of electoral integrity. In the words of the US Supreme Court, ‘States have a
legitimate interest in preserving the integrity of their electoral processes’ and in
‘protecting the political process from distortions caused by untrue and inaccurate
speech’.23
That free and fair elections and electoral integrity are valid interests, though,
does not mean that governments should take any and all steps that further them.
This is because there is often a thin line between political lies and political truths
– between worthless and very worthy speech. Efforts to foil the former can thus
easily, if inadvertently, chill the latter. Take criminal penalties for false campaign
statements: an intuitive way to combat these harmful claims. The sanctions
could deter certain speakers from making true statements, which would expose
the speakers to punishment if (erroneously but plausibly) found to be false. Or
consider a law banning all untrue campaign statements, even ones reasonably
thought to be accurate. Again, some speakers could decide not to say true things
in order to avoid the possibility of liability.
In the case law, this chilling effect is the reason most commonly given by
judges for limiting governmental attempts to fight political lies. In Democratic
Alliance, for example, Justices Cameron, Froneman, and Khampepe wrote that
‘[b]ecause those who speak may not know – indeed, often cannot know – in
advance whether their speech will be held to be prohibited, they may choose not
to speak at all’.24 Likewise, the US Supreme Court has contended that ‘a rule of
strict liability … may lead to intolerable self-censorship,’ and that ‘we protect
some falsehood in order to protect speech that matters’.25
But the dissuasion of valuable speech is not the only problem with overly
zealous campaigns against political lies. Another objection is that many lies
are immaterial, are not believed by those who hear them, or are not heard in
the first place. These lies simply do not cause enough damage to warrant any
governmental efforts to stop them. An American federal court recently made this
point with respect to an Ohio law that applied to all false campaign statements
regardless of their significance. The law improperly equated ‘lying about a political
candidate’s shoe size’ with ‘lying about a candidate’s party affiliation or vote on

21

Democratic Alliance (note 1 above) at paras 4–5 and 46–50.
Ibid at para 47.
23 Brown v Hartlage 456 US 45, 52, 61 (1982). See also, eg, TR Day ‘“Nasty as They Wanna Be”:
Clean Campaigning and the First Amendment’ (2009) 35 Ohio Northern University Law Review 647, 677
(‘Preserving the integrity of the electoral process is the overarching governmental interest served by
campaign speech restrictions’).
24 Democratic Alliance (note 1 above) at para 132. See also ibid at para 157 (noting ‘the chilling effect
[a stricter law] would have on all who do not know the facts with complete certainty’).
25 Gertz v Robert Welch Inc. 418 US 323, 340–41 (1974). See also, eg, E Volokh ‘Freedom of Speech
and False Statements of Fact: An Amicus Brief on the Stolen Valor Act’ (2010) 6 Stanford Journal of Civil
Rights & Civil Liberties 343, 351 (‘Why would any knowingly false statements of fact be constitutionally
protected? The chief reason is … . [that] [t]he risk of liability for falsehoods tends to deter not just false
statements but also true statements’).
22

5

CONSTITUTIONAL COURT REVIEW

an important policy issue’.26 Analogously, Justice Breyer of the US Supreme Court
has observed that most prohibitions of untrue speech ‘limit the scope of their
application, sometimes by requiring proof of specific harm to identifiable victims
… sometimes by limiting the prohibited lies to those that are particularly likely
to produce harm’.27
A further argument against governmental intervention in this sensitive area
is that the state cannot be assumed to be neutral. It may be staffed by objective
investigators and prosecutors who are able to divorce their partisan and ideological
views from their assessments of campaign statements’ accuracy. But it may also
be comprised of officials who cannot fully curb their biases, and so are more
likely to deem a claim a lie when it attacks their preferred party or candidate.
Even worse, the government may be overtly tilted in a particular direction, in
which case, by design, it would enforce bans on false campaign statements more
stringently against disfavored actors (such as opponents of the incumbent regime).
As Geoffrey Stone has warned, ‘there is great danger in authorizing government’
to punish political lies, ‘stem[ming] from the possible effect of partisanship
affecting the process at every level’. 28
Closely related to this danger is the risk that private parties will exploit the
legal process for their own ends. Assume that anyone can bring a complaint
alleging that a candidate has made a false campaign statement. This ability to
trigger governmental action is unlikely to be exercised only when a lie has actually
been uttered. Rather, it is likely to be deployed whenever doing so is politically
advantageous – for instance, in the closing days of a campaign, when it might be
helpful to be able to assert that one’s opponent is a liar. The assertion may well
be meritless, but before its error can be shown, the election will have passed, and
the damage will have been done. In the words of another American federal court,
‘[t]here is no promise or requirement that the power to file a complaint will be
used prudently’, meaning that ‘[c]omplaints can be filed at a tactically calculated
time so as to divert the attention of an entire campaign from the meritorious task
at hand’.29
A final point against governmental involvement is that it may be unnecessary.
Private parties who are lied about may make their own statements correcting the
falsehoods that have been spread about them. From this collision of truth with
fiction, the former may prevail, without the government having to lift a finger.
As Justices Cameron, Froneman and Khampepe wrote in Democratic Alliance:
26

Susan B Anthony List v Driehaus 814 F.3d 466, 475 (6th Cir. 2016).
United States v Alvarez 132 SCt 2537, 2554 (2012)(Breyer J, concurring in the judgment). See
also ibid at 2547 (plurality opinion)(highlighting the distinction between speech ‘shouted from the
rooftops or made in a barely audible whisper’).
28 GR Stone ‘The Rules of Evidence and the Rules of Public Debate’ (1993) University of Chicago Legal
Forum 127, 140. See also, eg, Alvarez (note 27 above) at 2553 (Breyer J, concurring in the judgment:
‘[T]hose who are unpopular may fear that the government will use that weapon selectively, say by
prosecuting a pacifist who supports his cause by (falsely) claiming to have been a war hero, while
ignoring members of other political groups who might make similar false claims.’)
29 281 Care Committee v Arneson 766 F.3d 774, 790 (8th Cir. 2014). See also, eg, Corn v Lucas 34 N.E.3d
1242, 1256 (Mass. 2015)(‘The risk inherent in such an environment is that an individual, unconstrained
by the ethical obligations imposed on government officials, will file an unmeritorious application’.)
27
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‘An election provides great … opportunity for intensive and immediate public
debate to refute possible inaccuracies and misconceptions aired by one’s political
opponents.’30 Or as the US Supreme Court has put it: ‘The remedy for speech that
is false is speech that is true… . The response to the unreasoned is the rational; to
the uninformed, the enlightened; to the straightout lie, the simple truth.’31
But this faith in counterspeech is more than a little naïve. Private parties
who are lied about may lack the time to correct the falsehoods – if, say, they are
circulated close to election day.32 Or private parties may lack the interest; they may
not wish to change their campaign strategy and focus on their opponents’ untrue
statements rather than their own electoral platform.33 Or, most fundamentally,
private parties may lack the ability to persuade the public that their opponents’
claims are false. It is a lovely idea that truth inevitably triumphs over fiction, but
it is not a very plausible notion. Many attributes of speech other than its veracity
affect its popular acceptance, so as Frederick Schauer has argued, ‘placing faith
in the superiority of truth over all of these other attributes … requires … an
almost willful disregard of the masses of scientific and marketing research to the
contrary’.34
As to this research, political scientists have recently begun to study political
lies, and what they have found is quite dispiriting. Many voters believe the lies:
that former US President Barack Obama was born abroad, that the Republican
Party stole the 2004 presidential election, that President Obama’s health
insurance reform created ‘death panels’, and so on.35 Voters’ wrong beliefs are
also very stable over time, barely varying across multiple survey waves.36 And
most relevant here, voters’ wrong beliefs are quite difficult to dislodge through
counterspeech. Corrections by an adverse party are worse than useless; in their
wake, ‘participants become more committed to the misinformation’.37 Neutral
corrections (by the government or the media) have only a modestly beneficial

30

Democratic Alliance (note 1 above) at para 134.
Alvarez (note 27 above) at 2550 (plurality opinion). See also, eg, 281 Care Committee (note 29 above)
at 793 (‘Especially as to political speech, counterspeech is the tried and true buffer and elixir’).
32 See, eg, Public Disclosure Commission v 119 Vote No! Committee 957 P.2d 691, 708 (Wash. 1998)(‘It is
indeed all too common for candidates … to make last minute charges … in a fashion calculated to
forestall a reply’).
33 See, eg, M Tushnet ‘“Telling Me Lies”: The Constitutionality of Regulating False Statements of
Fact’ (2011) Paper No 11–02 Harvard Law School Public Law & Legal Theory Working Paper Series at 23
(noting that counterspeech can result in ‘[m]ore harm to [the lied-about candidate] from the statement
and its refutation than to the other candidate from exposure of the lie’).
34 F Schauer ‘Facts and the First Amendment’ (2010) 57 University of California Los Angeles Law Review
897, 909.
35 See, eg, AJ Berinsky Rumors, Truths, and Reality: A Study of Political Misinformation (unpublished
manuscript, 2012) 15, available at https://pdfs.semanticscholar.org/98e3/35c3bdd861b793d07aee277f
9745beb2f7e7.pdf (‘[A] large majority of the citizenry says that they believe at least one of the rumors’).
36 Ibid at 14.
37 S Lewandowsky ‘Misinformation and Its Correction: Continued Influence and Successful
Debiasing’ (2012) 13 Psychological Science in the Public Interest 106, 118. See also, eg, B Nyhan & J Reifler
‘When Corrections Fail: The Persistence of Political Misperceptions’ (2010) 32 Political Behavior 303,
304.
31
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impact.38 By far the most effective way for lies to be rebutted is for the original
speaker of the falsehood (or a likeminded party) to retract it and to supply a new
factual narrative into which the truth logically fits.39 This is not counterspeech,
though, but rather substitute speech by the party who lied in the first place.

III Crafting Policy
The regulation of false campaign statements, then, is a very tricky problem.
Political lies are highly corrosive of core democratic values – but governmental
attempts to suppress them may also undermine democracy while trying to
enhance it. How well do South Africa’s laws banning false campaign statements
navigate this theoretical minefield? Not very well, I’m afraid, especially if they are
read literally. I first advance this argument conceptually, and then make my case
(as well as potential solutions) more concrete using a series of examples.

A South Africa’s Laws
Beginning with the statutory text, s 89(1) of the Electoral Act states that with
respect to certain legally mandated campaign statements, ‘[n]o person … may
make the statement (a) knowing that it is false; or (b) without believing on
reasonable grounds that the statement is true’.40 The Act’s next section, 89(2),
provides that ‘[n]o person may publish any false information with the intention of
(a) disrupting or preventing an election; (b) creating hostility or fear in order to
influence the conduct or outcome of an election; or (c) influencing the conduct
or outcome of an election’.41 Lastly, item 9(1) of the Electoral Code of Conduct
stipulates that ‘[n]o registered party or candidate may … (b) publish false or
defamatory allegations in connection with an election in respect of (i) a party,
its candidates, representatives or members’.42 Violations of these provisions are
punishable by a fine of up to R200 000 or a prison sentence of up to ten years.43
On their face, s 89(2) of the Electoral Act and item 9(1) of the Electoral Code
of Conduct include no mens rea requirement at all with respect to a campaign
statement’s falsity. In other words, the provisions seem to be satisfied as long as
a statement is found to be false – even if the speaker was merely negligent as to
its falsity, and indeed, even if the speaker was not negligent but rather reasonably
thought the statement was true. By apparently imposing strict liability for political
inaccuracy, the provisions threaten to produce the chilling effect that many judges
and scholars have feared. They threaten, that is, to deter speakers from making
both true statements and false statements that the speakers reasonably or merely

38

See Lewandowsky (note 37 above) at 114; Nyhan & Reifler (note 37 above) at 323.
See Berinsky (note 35 above) at 39 (‘[I]nformation from an unexpected source … was the most
effective of any rhetorical strategy in increasing the rejection of this particular rumor’); Lewandowsky
(note 37 above) at 116 (emphasising ‘corrections that tell an alternative story that fills the coherence
gap otherwise left by the retraction’).
40 Democratic Alliance (note 1 above) at para 48.
41 Ibid.
42 Ibid at para 40.
43 Ibid at para 127.
39
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negligently believe to be true. These kinds of claims are not political lies, yet may
be dissuaded by South Africa’s laws.
The qualifiers in the previous paragraph (‘on their face’, ‘apparently’, and so
on) are necessary because, in their joint judgment in Democratic Alliance, Justices
Cameron, Froneman and Khampepe inferred mens rea requirements for the
provisions that lacked them. ‘[I]t would be intolerable,’ they declared, ‘to say that
someone can be held liable … for making a statement they reasonably believed was
true.’ 44 Thus ‘section 89(2)’s prohibition must be read to contain a requirement of
fault. The same is true for item 9(1)(b) of the Code.’ 45
Justice Zondo, on the other hand, saw nothing wrong in mandating strict
scrutiny for false campaign statements: ‘Even if it can be said that the applicant
reasonably believed that the SMS was true’, he reasoned, the applicant would still
be liable ‘if the information it published was false and was published with the
intention of influencing the conduct or outcome of the election’.46 For their part,
Justices Van der Westhuizen and Madlanga did not reach the issue. It therefore
remains uncertain whether any mens rea as to falsity must be shown for s 89(2)
and item 9(1) to be violated. Obviously, if there is no such requirement, then the
provisions are significantly less attractive as a normative matter.
The provisions are also less appealing to the extent they apply not just to
statements of fact but to political opinions and commentaries as well. Both s 89(2)’s
‘false information’ and item 9(1)’s ‘false … allegations’ are ambiguous as to their
scope. They can be read as covering only factual statements, but they can also
be construed to reach certain non-factual claims. ‘Allegations’, in particular, is a
fairly capacious term. Fortunately, a majority of the Constitutional Court agreed
in Democratic Alliance that the provisions extend only to factual statements.47 The
danger that South Africa’s laws might chill non-factual political speech – the
expression of political beliefs – was thus averted.
Interpreted most charitably, then, s 89(2) and item 9(1) require the same
mens rea as s 89(1) (knowledge of a statement’s falsity or lack of a reasonable
belief in its truth) and apply only to statements of fact. Are these limitations
enough to allay the concerns that dog all governmental efforts to fight political
lies? No they are not, for several reasons. First, the provisions authorise harsh
criminal penalties for violators – sanctions labeled ‘[v]ery tough’ and potentially
‘calamitous’ by Justices Cameron, Froneman and Khampepe.48 Punishment

44

Ibid at para 157.
Ibid at para 158.
46 Ibid at para 52.
47 Ibid at para 63 (‘The next question for determination is whether the prohibition in s 89(2)(c)
covers an expression of opinion. In my view, it does not.’); ibid at para 144 (‘[S]ection 89(2)’s prohibition
does not apply to opinion or comment, but only to statements of fact’). But see ibid at para 185 (‘Surely
we must accept that at some stage, even a comment, value judgment or opinion can become “false”’).
In my view, only statements of fact should be targeted – but these may include both explicit assertions
and ones implied by claims that otherwise amount to opinions. See, eg, Milkovich v Lorain Journal
Co. 497 US 1, 18 (1990)(‘Simply couching such statements in terms of opinion does not dispel these
implications’).
48 Democratic Alliance (note 1 above) at para 129.
45
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this severe risks chilling too much lawful speech as speakers change (or cease)
their comments to avoid even the possibility of liability.
Second, s 89(2) covers any ‘person’ and both section 89(2) and item 9(1) extend
to any campaign statement that is ‘false’. The provisions therefore reach many
political lies whose effects are small or nonexistent – because they do not relate
to an important topic, are voiced by people lacking large audiences, or are heard
by many voters but not believed. These sorts of lies do not appreciably distort
electoral outcomes or discourage citizens from voting. To expose their speakers
to lengthy imprisonment is thus imprudent – making a punitive mountain out of
a deceptive molehill.
And third, the provisions constitute a cause of action that any wronged party
(or, worse, any party that thinks it is or could benefit from claiming to be wronged)
may deploy in litigation. This is not a problem if all political lies are similarly
likely to prompt lawsuits and if all sides are similarly willing to go to court. But
it is a serious concern if there is an imbalance along these dimensions. In that
case, one camp may gain from its greater readiness to wield the provisions as
a sword against its opponent. This faction may file complaints at strategically
opportune moments, use the law to discredit credible allegations against it, tie up
its adversary in legal proceedings, and so on.
In my view, these are the flaws in South Africa’s laws that are most evident
from the statutes’ text. The laws have additional shortcomings, though, that are
best illustrated through hypothetical scenarios rather than abstract analysis. It
is to these scenarios that I now turn. They serve the dual purposes of further
illuminating the laws’ drawbacks and paving the way toward a more defensible
regulatory framework for false campaign speech.

B Hypothetical Scenarios
1

Mens Rea

Scenario 1: After the publication of the Nkandla Report, the DA sends a text
message to 1.5 million voters, telling them that ‘the report shows how Zuma
stole your money to build his R246m home’. This message is false; the report
finds that President Zuma was aware of the growing scope and cost of the work
being carried out at his residence, and that he should have asked more questions
about the project and supervised it more closely, but not that he intentionally
used government funds for his own benefit. However, the DA staff who sent the
message subjectively believed it to be true. This is evident from e-mails they wrote
to one another including comments like: ‘You have to see this report. It proves
that Zuma is a crook.’ Additionally, a reader of the report could reasonably, or
at least not recklessly, think it determined that President Zuma was guilty of
theft. This is because the report referred to ‘a license to loot situation’, to ‘a toxic
concoction of a lack of leadership, a lack of control and focused self-interest’, and
to President Zuma being ‘aware of what the Nkandla Project entailed’ and ‘tacitly
accept[ing] the implementation of all measures at his residence’. True, if properly
construed, these passages did not actually state that he stole any money. But it
10
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would be reasonable, or at least not reckless, for a reader to reach the opposite
conclusion.
On these facts – at least according to the statutory text and Justice Zondo’s
interpretation of it – s 89(2) and item 9(1) are violated. By assumption, the
DA’s text message is false, and it is irrelevant that the DA’s staff subjectively
believed it to be true and that their view was reasonable or, at worst, negligent.
But for reasons that should be familiar by this point, this outcome is quite
troublesome. It means that the DA’s staff are liable even though their conduct,
a reasonable or perhaps negligent error as to the message’s accuracy, was not
especially blameworthy. More importantly, it means that speakers would be
deterred from making future campaign statements that they think are true and
whose truth they have reasonably, or at worst negligently, assessed. Many of
these statements would in fact be true, but some of them could be deemed false,
and the strict liability for the false statements would prevent the issuance of at
least some true ones.
How could s 89(2) and item 9(1) be amended to avoid these consequences? The
obvious answer (and the one mandated for the last half-century in the United
States)49 is to add a mens rea requirement. A false campaign statement would
then be barred only if its speaker knew it was false or was reckless as to its falsity.
A reasonable or merely negligent mistake as to a statement’s veracity would not
result in liability. This approach would insulate speakers from punishment in
situations where their behaviour was not particularly culpable. Additionally, it
would reduce the chilling effect inherent in a regime of strict liability for falsity.
Now as long as speakers’ evaluation of a statement’s truth was reasonable, or not
too unreasonable, they would not have to worry about the statement ultimately
being found false.
2 Subject Matter
Scenario 2: On the evening before 7 May 2014 election, the DA sends a text message
to all ANC supporters whose phone numbers it happens to possess. This message
reads: ‘Due to technical difficulties, tomorrow’s election is postponed until next
week. Be smart; don’t waste your time trying to vote tomorrow.’ The message is
false, and the DA staff that composed it knew it was false. In fact, the election
will take place as scheduled.
It is obvious that the message is unlawful under s 89(2) and item 9(1). It
should also be clear that it differs in several respects from the message at issue in
Democratic Alliance, all of which render it more problematic. First, its falsity is more
apparent, hinging on not the exegesis of a lengthy report but rather the timing of
the upcoming election. Second, it is more implausible that the DA’s staff made a
reasonable, or merely negligent, mistake in drafting it. Third, because it is further
removed from true campaign statements, imposing sanctions on its speakers
would be less likely to deter valuable political speech. And fourth, its basic aim
contrasts with that of the message in Democratic Alliance. That message sought to
persuade voters to cast their ballots for one party (the DA) rather than another (the
49

Sullivan (note 14 above).
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ANC). But this one tries to trick the ANC’s supporters into not voting at all. If it
is believed, its effect is outright disenfranchisement, not just the presentation of
one more (misleading) political argument.
For all these reasons, I think the message is especially objectionable. It is
simply worse to lie about the administration of an election, thus potentially stopping
citizens from voting, than about the candidates running or the issues featured
in a race. One way to incorporate this insight, suggested by Justices Cameron,
Froneman and Khampepe in Democratic Alliance, is to construe s 89(2) and item
9(1) as applying only to false campaign statements about election administration.
In their words, the provisions’ ‘prohibition on false information is designed
… primarily to protect the mechanics of the conduct of an election: voting,
billboards, ballot papers, election stations, observers, vote counts’.50
Another approach, to which I am more partial, is to limit the stiffest penalties
to lies about election administration. For example, these lies could trigger
criminal punishment, perhaps including imprisonment, while other political lies
might result only in compulsory retractions and corrections. This bifurcation
would recognise the difference in kind between the harms that false campaign
statements can inflict – between voter disenfranchisement on the one hand, and
electoral distortion on the other. At the same time, though, this policy would
continue to proscribe all political lies, thus avoiding the implicit approval of any
of these destructive claims.51
3

Materiality

Scenario 3: After the publication of the Nkandla Report, the DA sends a text
message to a small subset of its followers, telling them that ‘the report shows
how Zuma stole your money to build his R246m home’. This subset is very small,
consisting of only a handful of DA backers. The recipients of the message also do
not disseminate it further.
Scenario 4: After the publication of the Nkandla Report, the DA sends a text
message to 1.5 million voters, telling them that ‘the report shows how Zuma stole
your money to build his R246m home’. The recipients of the message scoff at it,
almost universally refusing to believe it, deeming it a political ploy by the DA, and
crediting President Zuma’s account of the situation. A poll later confirms that
only a tiny fraction of the public thinks that President Zuma intentionally used
government funds for his own benefit.
Scenario 5: After the publication of the Nkandla Report, the DA sends a text
message to 1.5 million voters, telling them that ‘the report shows how a clinic,
a gym, a swimming pool and a bowling alley were built at Nkandla, costing
taxpayers R246m’. The message is accurate as to three of the four items that were
constructed, as well as the project’s price tag. However, no bowling alley was built
at Nkandla, and the DA’s staff knew this when they wrote the message.
50

Democratic Alliance (note 1 above) at para 138.
For a similar proposal, see Hasen (note 15 above) at 57 (‘[C]ourts should reject challenges to
narrower laws that … bar false (though not misleading) election speech about the mechanics of
voting’).
51
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Assuming again that the message about President Zuma stealing money is false,
s 89(2) and item 9(1) are infringed in all three of these scenarios. In all three cases,
‘false information’ or ‘false … allegations’ are present, and that is enough for
there to be liability. In all three cases, though, this is a vexing conclusion because,
by hypothesis, none of the messages had a substantial effect. The message in
Scenario 3 was received by so few voters that, even if believed, it could not possibly
have influenced the election. The message in Scenario 4 was not credited by its
recipients, and so could not have had an electoral impact either. And the lie in
Scenario 5’s message – that a bowling alley was one of the features installed at
Nkandla – was so trivial that it too must have been electorally immaterial.
Under these circumstances, I think it is improper for the state’s legal machinery
to be deployed. In criminal law terms, we might say there is no actus reus: no
political lie that actually prevents citizens from voting or distorts electoral
outcomes. In the language of tort law, the problem can be seen as an absence
of damages – of any subversion of democratic values due to the false campaign
statement. From the perspective of discouraging future behaviour as well, there
is no reason to try to inhibit harmless activity. There is a strong democratic case
against speech that undermines democracy, but this case evaporates when the
speech does not, in fact, affect whether or how citizens choose to vote.52
The implication of this analysis is that South Africa’s laws could benefit from
the addition of a materiality requirement. Here I have two kinds of materiality in
mind. The first relates to a statement’s falsity: is the inaccuracy one that would
substantially influence a reasonable citizen’s exercise of the franchise or vote
choice? The second involves a statement’s consequences: based on the available
evidence, such as testimony from those who heard the statement, media coverage
of the statement and polling data, have a significant number of citizens been
significantly swayed by the statement? In my view, liability should be possible
only if both of these materiality criteria are satisfied. If they are not met, either
the lie itself or its effects are so slight that the legal system should decline to get
involved.53
4

Speakers

Scenario 6: After the publication of the Nkandla Report, John Doe sends a text
message to all of his cell phone contacts, telling them that ‘the report shows how
Zuma stole your money to build his R246m home’. John Doe is a private South

52 For American courts making similar arguments, see Alvarez (note 27 above) at 2555 (Breyer J,
concurring in the judgment)(stressing the need to ensure that ‘the statute does not allow its threat
of liability or criminal punishment to roam at large, discouraging or forbidding the telling of the lie
in contexts where harm is unlikely’); Susan B Anthony List (note 26 above)(‘Penalizing non-material
statements … is not narrowly tailored to preserve fair elections.’)
53 See L Goldman ‘False Campaign Advertising and the “Actual Malice” Standard’ (2008) 82 Tulane
Law Review 889, 919 (‘Minor misstatements [should] not be actionable. To operate otherwise, the
statute would chill speech for little or no benefit’). I confess that in proposing the second kind of
materiality (of the lie’s effects as opposed to its substance) I am motivated by my general preference for
consequential approaches to legal doctrine. See, eg, NO Stephanopoulos ‘Elections and Alignment’
(2014) 114 Columbia Law Review 283.
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African citizen. He is not a candidate for office, nor is he a party official or a
member of any political committee or interest group.
Interestingly, South Africa’s laws diverge as to the permissibility of this
message. Section 89(2) prohibits it (still assuming it is inaccurate) because the
provision states that ‘[n]o person may publish any false information’.54 But item
9(1) does not apply to the message because it provides that ‘[n]o registered party or
candidate may … publish false … allegations’.55 John Doe is a ‘person’, of course,
but he is not a ‘registered party or candidate’.
Like South Africa’s laws, I am conflicted as to which speakers should
be covered by a ban on false campaign statements. On the one hand, a lie is
a lie; political untruths spread by private citizens can have the same negative
consequences – voter disenfranchisement and electoral distortion – as fictions
circulated by conventional political actors. On the other hand, the impact of
false private speech is usually fairly minor. Most private citizens have small
direct audiences, and they cannot count on the media to amplify (or even notice)
their comments. Additionally, the notion of the government monitoring private
speech, evaluating its truth or falsity, and punishing those statements deemed
to be inaccurate, is more than a little totalitarian. By doing so, the government
would probably reduce the volume of untrue private speech – but only by chilling
much true speech from citizens wary of risking their finances, or freedom, on
their assessment of a comment’s veracity.
A materiality requirement like the one discussed above would partially address
these concerns.56 Then private citizens could be sanctioned for false campaign
statements only in the unlikely event that the statements included substantial
inaccuracies, were heard by a substantial number of listeners, and substantially
influenced those listeners’ exercise of the franchise or vote choice. As a further
precaution, I think it is sensible to limit liability to political parties and their
officials, officeholders and candidates for office, and ‘political committees’ – an
American term of art for individuals or entities that raise or spend at least $1 000
in connection with an election.57 This approach would reach the speakers whose
lies are most apt to corrode democratic values: conventional political actors and
private actors who have thrust themselves into the political arena through their
extensive campaign activity.58 The approach would also shield ordinary private
citizens from any penalty for false campaign statements. As seems appropriate in
a free country, these citizens’ comments would fall into a protected zone.

54

Democratic Alliance (note 1 above) at para 48 (emphasis added).
Ibid at para 40 (emphasis added).
56 See Part III.B.3 above.
57 See Federal Election Commission Nonconnected Committees (2008) 3. ‘In connection with’ is
construed broadly under American law, extending to any contribution or expenditure made ‘for the
purpose of influencing’ an election.
58 See Goldman (note 53 above) at 921 (‘A statute might limit application to advertising by candidates
or political parties on the basis that their speech will be the most durable’).
55
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5

Remedies

Scenario 7: After the publication of the Nkandla Report, the DA sends a text
message to 1.5 million voters, telling them that ‘the report shows how Zuma
stole your money to build his R246m home’. The Electoral Court concludes that
the message violates s 89(2) of the Electoral Act and item 9(1) of the Electoral
Code of Conduct. It sentences the DA staff who wrote the message to ten years
in prison and a fine of R200 000.
Scenario 8: After the publication of the Nkandla Report, the DA sends a text
message to 1.5 million voters, telling them that ‘the report shows how Zuma
stole your money to build his R246m home’. The Electoral Court concludes that
the message violates s 89(2) of the Electoral Act and item 9(1) of the Electoral
Code of Conduct. It publishes the following statement on its website: ‘The DA’s
text message about the Nkandla Report is false and unlawful. Contrary to the
message’s allegation, the Report did not find that President Zuma stole public
funds to construct his residence at Nkandla. Rather, the Report determined that
President Zuma was negligent with respect to the project’s scope and expense.’
This statement is widely covered by the South African media for a few days.
Under South Africa’s laws, all of these remedies for violations of s 89(2) and
item 9(1) are permitted. Sections 96(2) and 98(b) of the Electoral Act authorise
the imposition of ‘any appropriate penalty or sanction’ on offenders, including
‘imprisonment for a period not exceeding 10 years’ and ‘a fine not exceeding
R200,000’.59 That ‘any appropriate penalty or sanction’ can be construed broadly
is evident from Democratic Alliance itself, where the Electoral Court ordered the
DA to send a new text message to the original message’s recipients, retracting the
allegation about President Zuma’s theft.60 If anything, for the Electoral Court to
post an analogous correction on its own website is a less aggressive remedy.
That these steps are valid, though, does not mean they are prudent. In fact, for
distinct reasons, I think the penalty in each scenario is quite unwise. The problem
with the first punishment is obvious: it is too severe, and thus risks deterring
too much valuable speech by speakers afraid that if their statements are found
to violate the provisions, they will be heavily fined or condemned to a lengthy
prison term. Though there is no empirical evidence on point, few speakers can
be expected to be so confident in their comments’ accuracy that they would be
willing to wager a decade of their lives, or a decade of the typical South African’s
wages, on the proposition.
The difficulty with the second remedy is somewhat subtler: it is unlikely to
convince many people who believed the DA’s text message that the message is
actually false. As noted earlier, political lies are extremely sticky. Once credited,
they cannot easily be uprooted – and while a governmental correction is not
the least effective form of counterspeech, it is not particularly potent either.61
Accordingly, many people who learn about the Electoral Court’s statement are
likely to exhibit something like the following response, at least subconsciously:
59
60
61

Democratic Alliance (note 1 above) at paras 127–28.
See ibid at para 117.
See notes 35–39 above and accompanying text.
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‘Well, of course the government isn’t going to admit that President Zuma stole
the people’s money. The ANC runs the government, and the last thing it wants to
do is embarrass the President. To be honest, that the government felt compelled
to rebut the DA’s message makes me think there’s something to what the DA
said.’
What options are left if imprisonment and fines are too harsh (at least in cases
not involving lies about election administration)62 and governmental corrections
are often futile? Based on the political science evidence, my preference would be
for the government to require the offending party to retract its false statement and
to supply a new factual narrative into which the truth dovetails. This approach
is effective because it causes the lie to be rectified by the very speaker who
propagated it and persuaded people it was correct.63 Here, the implication is that
the Electoral Court should have added a few more sentences to the text message
it proposed to make the DA send. That message could have still begun: ‘The
DA retracts the SMS dispatched to you which falsely stated that President Zuma
stole R246m to build his home.’ 64 But it should have continued (more or less):
‘President Zuma knew about the cost overruns at Nkandla and should have asked
more questions about them. But his conduct was merely negligent. It did not
constitute theft, and the DA was wrong to say it did.’
True, this remedy is not foolproof either. Recipients of the mandated message
might discount it precisely because it was commanded by the government. Speakers
might also consider a compulsory retraction-cum-correction a mere slap on the
wrist, and so not much of a deterrent to future political lies. Nevertheless, I do
not see a better route through this difficult terrain. Penalties cannot be too severe
lest they inhibit worthy speech, but they also should not be toothless. Curative
statements crafted by the government and issued by the original speakers are not
toothless (even if their bite is not as sharp as one might like), nor are they likely
to have much of a chilling effect. This may be the best we can do in this area.65
6

Enforcement

Scenario 9: After the publication of the Nkandla Report, the DA sends a text
message to 1.5 million voters, telling them that ‘the report shows how Zuma
stole your money to build his R246m home’. The ANC also sends a message to
a large number of voters, stating that ‘the report shows how Zuma responsibly
monitored the Nkandla project and was innocent of any wrongdoing’. The ANC
files a complaint alleging that the DA’s message is unlawful two weeks before
7 May 2014 election. Coverage of the ANC’s complaint dominates headlines until
the election and drowns out the DA’s efforts to convey its policy platform. The
DA does not file a complaint against the ANC’s message.
62

See Part III.B.2 above.
See note 39 above and accompanying text.
64 Democratic Alliance (note 1 above) at para 117.
65 If remedies are restricted to retractions and corrections (for lies not involving election
administration) mens rea requirements become less important. Imposing liability on a speaker who
was negligent, or even one who acted reasonably, is not as problematic if the penalty is merely more
speech.
63
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Scenario 10: After the publication of the Nkandla Report, the DA sends a text
message to 1.5 million voters, telling them that ‘the report shows how Zuma
stole your money to build his R246m home’. The ANC also sends a message to
a large number of voters, stating that ‘the report shows how Zuma responsibly
monitored the Nkandla project and was innocent of any wrongdoing’. Both the
ANC and the DA file complaints alleging that the opposing party’s message is
unlawful. The courts rule in favor of the ANC’s petition, ordering the DA to
retract and correct its message. But they rule against the DA’s petition.
Both of these scenarios are perfectly plausible under South Africa’s laws. The
laws allow non-governmental entities to bring complaints, and thus to activate
the state’s legal apparatus, at the time of their choosing. As in the first case, if
one wronged party files suit but another one does not, then one political lie may
be punished by the government while another falsehood is overlooked. The laws
also depend on the courts for their impartial administration. But as in the second
case, if the courts are biased, then equivalent deception by both sides may be
unevenly sanctioned.
The trouble with the two scenarios should be apparent as well. In the first
case, a legal proceeding unfolds against the DA but not the ANC, even though
both parties (are assumed to have) made false campaign statements, thanks to
the ANC’s greater willingness to go to court. Moreover, the ANC’s canny timing
means the proceeding begins at the moment when it can do the most political
damage, shortly before the election. In the second case, the inequity is even
starker. Both parties are equally prepared to resort to legal remedies. But because
of the courts’ favouritism toward the ANC, the DA’s message is penalised while
the ANC’s is not.
In my view, the best solution to the first problem – unfairness caused by the
laws’ reliance on private parties to initiate litigation – is to remove private parties
from the enforcement process. In their place, either ordinary prosecutors, the
existing Electoral Commission, or a newly created ‘truth commission’ could
take the lead in investigating and punishing political lies. Prosecutors would
presumably operate pursuant to the rules and norms of the criminal justice
system. In contrast, a commission would function as an administrative body,
launching inquiries and ordering retractions and corrections without involving
the courts (at least at the outset). In both cases, the key point is that private
parties would be unable to trigger governmental activity. Instead, such activity
would occur only when deemed appropriate by the government itself. Parties’
asymmetric willingness to file suit would thus become irrelevant, as would their
attempts to time proceedings for political advantage.66
With respect to the second problem – the possibility of governmental bias – it
is best addressed through a combination of structural and procedural measures.
Structurally, every effort should be made to ensure the neutrality of the officials
66 See, eg, Pestrak v Ohio Elections Commission 926 F.2d 573, 579 (6th Cir. 1991)(discussing ‘the “truth
declaring” function of the [Ohio Elections] Commission’. which ‘mak[es] judgments, and publicly
announc[es] those judgments to the world, as to the truth or falsity of the actions and statements of
candidates and others intimately involved in the political process’); Hasen (note 15 above) at 75–76
(arguing that a truth commission is probably permissible under the US Constitution).
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entrusted with probing and sanctioning political lies. The Electoral Commission,
for instance, is composed of five members who lack ‘a high party-political profile’
and who have been appointed by the President, nominated by a committee of
the National Assembly and the Assembly as a whole, and recommended by a
panel made up of the President of the Constitutional Court, the Public Protector,
and representatives from the Human Rights Commission and the Commission
on Gender Equality.67 This strikes me as a suitable model, though it could be
improved by authorising the panel to make appointments directly, without the
approval of the President and the National Assembly.
Procedurally, whichever governmental actor is responsible for combatting
political lies should develop detailed internal guidelines for this task. These
guidelines should cover, among other issues, under what circumstances
investigations will be launched, how investigations will be conducted, what
standard must be satisfied for curative steps to be ordered, and what kinds of
remedies will be available. The idea here is to use an additional tool to reduce the
odds of governmental partiality in this delicate domain. An appointment process
as politically insulated as possible clearly promotes the goal of governmental
neutrality. This aim is further advanced by limiting the discretion of the officials
who end up being selected. That way even if the officials are not paragons of
political detachment, their favouritism is constrained and channeled by the
rigorous internal rules.68

IV

Pointless Policy?

This series of hypothetical scenarios sheds light on what a normatively attractive
regulatory framework for false campaign speech might look like. To make the
proposal even more concrete, here is potential statutory language, modeled on
but departing from South Africa’s current laws, that could be implemented with
little further revision:
No covered actor may make any materially false statement of fact with the
requisite mens rea and with respect to any covered subject.
(1) A ‘covered actor’ is any political party or official thereof, any current
officeholder or candidate for office, or any individual or entity that raises
or spends at least ___ in connection with an election.
(2) A statement of fact is ‘materially’ false if it would substantially influence
a reasonable citizen who believed it and if it is heard and believed by a
substantial number of citizens.
(3) A ‘statement of fact’ includes any explicit or implicit factual assertion, but
does not include any opinion or commentary.
(4) The ‘requisite mens rea’ is knowledge of, or recklessness as to, a statement’s
falsity.

67

Electoral Commission Act 51 of 1996 s 6.
See, eg, Pestrak (note 66 above) at 578 (noting that the Ohio Elections Commission ‘itself
determined, as a policy, to follow a “clear and convincing” standard’ for imposing liability).
68
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(5) A ‘covered subject’ is one that relates to the administration of an election
or that tends to promote the victory or defeat of a candidate or party.
(6) 
The Electoral Commission has sole responsibility for enforcing this
provision. Any individual or entity may bring any statement to the
Commission’s attention, but the Commission has complete discretion in
investigating and prosecuting potential violations.
(7) A covered actor who violates this provision by making a false statement
that tends to promote the victory or defeat of a candidate or party may be
ordered by the Electoral Commission to issue a retraction and correction
drafted and communicated as the Commission sees fit.
(8) In addition to the remedies described in s (7), a covered actor who violates
this provision by making a false statement that relates to the administration
of an election may be imprisoned for up to ___ years and/or fined up
to ___.
I have deliberately left blanks in the handful of sections where specific numbers
are required (for the amount of money that must be raised or spent for a private
citizen to be covered, and for the maximum imprisonment or fine that a violator
could face). These are quintessential legislative judgments as to which I have no
particular expertise. The rest of the provision, though, is more or less fully specified. It includes all of the elements that seem advisable based on the hypothetical
scenarios: a mens rea requirement, a materiality criterion, a restriction to politically active speakers, retraction and correction as the sole remedy for most false
statements, stricter penalties for false statements about election administration,
and enforcement by the Electoral Commission alone.69
In all of these respects, the provision differs from – and is more limited
than – South Africa’s existing laws. This narrower scope raises what I think is
the weightiest objection to the proposal: that because of its many prongs, each
shrinking the set of speakers and statements to which liability may attach, it
would fail to fight political lies effectively. To flesh out the objection, imagine
the universe of false campaign statements (essentially all of which is covered
by s 89(2) of the Electoral Act and item 9(1) of the Electoral Code of Conduct).
Now withdraw from this universe statements made without knowledge of, or
recklessness as to, their falsity, statements whose falsity or effects are immaterial,
statements not made by politically active speakers, and (for purposes of
imprisonment or fines) statements that tend to promote the victory or defeat of
a candidate or party. What is left is too little to make a difference – a drop in the
ocean of political deception. Or at least so the argument goes.
The point can also be phrased in terms of the democratic goals that are present
on both sides of the equation: on the one hand, the prevention of political lies
that disenfranchise voters and distort electoral outcomes; and on the other, the
protection of true political speech that is vital to the translation of public opinion
69 I have identified the Electoral Commission as the governmental actor responsible for enforcing
the provision for expository purposes only. A different body, such as a newly created truth commission,
could be substituted for it. So could ordinary prosecutors, albeit with somewhat more revision of the
proposed statutory text.
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into public policy. The claim would be that the proposal I have outlined, in its
zeal to protect true political speech, does not prevent enough political lies. Rather
than balance the competing considerations, the proposal is tilted in the direction
of deregulation, thus undermining (or at least not sufficiently advancing) the
cause of democracy.
The basic reason I find this objection unpersuasive is that the above statutory
language, despite its several restrictions, still reaches the most objectionable
political lies. Take what may be the quintessential campaign falsehood: a
knowingly untrue claim by one candidate about her opponent’s past record or
plans for the future. Assuming materiality, the lying candidate would be liable for
this statement, and the remedy for the offence would take the form – a retraction
and correction designed by the responsible governmental agency – most likely to
undo the lie’s damage. Or consider a party’s deliberate spread of misinformation
about electoral logistics, aimed at stopping certain citizens from voting. If
material, this deception would also be unlawful, and punishable not just by more
speech but by imprisonment and fines as well.
Conversely, the false campaign statements immunised by the proposal are not
especially troubling. Untrue assertions whose speakers make reasonable or merely
negligent mistakes as to their veracity, for example, are not outright lies since
they lack the necessary knowingness. Despite their low value, these remarks are
therefore not very culpable. Similarly, immaterial falsehoods are, by definition,
relatively insignificant. There is thus no serious democratic injury if they are left
unscathed by the legal system. And while it is possible to think of speakers who
are not politically active but whose political lies are consequential, it is not easy to
do so. The law already shields these speakers in practice, and the proposal simply
formalises this protection.
But while the limits in the statutory language do not insulate much harmful
deception, they do serve a range of important functions. The best known of
these, of course, is avoiding the chilling of true political speech – the lifeblood
of a successful democracy. The requirement of knowing or reckless falsity,
the materiality criterion, the coverage of only politically active speakers, and
the eschewal of most harsh penalties all aim, in different ways, to reduce the
chilling that occurs. Another objective furthered by the greater sanctions for lies
about election administration, the materiality criterion, and the coverage of only
politically active speakers is the efficient deployment of limited state resources.
Thanks to these elements, the provision focuses on the most impactful lies: those
involving electoral logistics, told by political players, and whose falsity and effects
are substantial. A related goal is to counter falsehoods as effectively as possible.
According to the available political science evidence, the usual remedy of retraction
and correction does exactly that. And a final object is neutral enforcement of the
provision, free from governmental bias or private manipulation. This is why the
role of private parties is eliminated, and structural and procedural safeguards for
the responsible governmental agency are established.
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I should note at this juncture that a good deal hinges on the government’s
impartiality.70 If, despite the precautions that are taken, the government targets
certain speakers, from certain parties or with certain ideologies, then the entire
regulatory framework loses its legitimacy. It may be desirable to punish all sides’
political lies, but there is no justification for attacking an unrepresentative subset
of them. This point, though, has no more force in this domain than it does in any
other prosecutorial context. We generally entrust the government with discretion
in enforcing the law, and we generally are distressed if the government abuses this
discretion. These concerns apply to the proscription of false campaign speech,
just as they apply to every setting where the power of the state may be deployed.
But they do not apply more urgently here than elsewhere.
I should also note that the question of how best to balance opposing democratic
values is, to a significant degree, subjective. As I have explained, I think South
Africa’s current laws put too much emphasis on stamping out political lies, and not
enough on nurturing political truths. I also think a reasonable observer, mulling
the hypothetical scenarios I have outlined, would agree with me about both the
laws’ flaws and the potential fixes for them. But I concede I cannot prove my
position with logical rigour or with empirical evidence. I admit as well that a
skeptic could criticise my proposal on the same grounds on which I object to
South Africa’s laws – namely, that it poorly equilibrates the rival considerations,
wrongly weighing the protection of true speech over the prevention of false
speech. For the reasons laid out above, I strongly disagree with this criticism. But
again, I cannot conclusively dismiss it.
In the end, then, I am left with my own judgement about striking the proper
democratic balance, informed by the opinions of courts, the contributions of
scholars and the series of hypotheticals I analysed. Is this enough to justify
sweeping changes to South Africa’s regulatory framework for false campaign
statements? Well, the case for reform could certainly be stronger. In particular, more
information about the volume of political lies, the influence of these inaccuracies,
the impact of different remedies, and the likelihood that governmental actors
would enforce the provision neutrally and vigorously, would be very helpful. But
such data is not available, at least not in any usable form, and has never been
required for policy to be revised. South Africa’s existing laws, notably, were not
enacted on anything like this basis. Rather, in this area as in many others, there
is no alternative to grounding legislation in limited facts, in the arguments and
conclusions of those who have previously examined the issue, and in deliberation
about the circumstances in which the law could be applied. That is what the
drafters of s 89(2) and item 9(1) did, and it has also been my approach – hopefully
improved by the passage of time and the analysis of a wider set of materials.

V Conclusion
In Democratic Alliance, the Justices of South Africa’s Constitutional Court divided
sharply over the legality of the text message the DA sent to its supporters, ultimately
70 A good deal also hinges on the government’s vigour in enforcing the provision. Obviously,
enforcement that is impartial but apathetic is not desirable either.
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holding that the message was permissible. In this paper, I have not sought to
second-guess the Justices’ decision, nor have I commented on the constitutionality
of the provisions prohibiting false campaign statements. Instead, I have contended
that the provisions are unwise as a policy matter and sketched the contours of
a more attractive regulatory framework. This framework would include more
limitations on liability, including a mens rea requirement, a materiality criterion,
and coverage of only politically active speakers. It would also feature retraction
and correction as the sole remedy (except in cases involving lies about election
administration) as well as exclusive enforcement by a governmental agency.
How would Democratic Alliance have come out under this approach? It would
have been an easy case, notwithstanding the genuinely difficult questions of
whether the text message was true or false and whether it was a factual assertion
or a political opinion. First, the DA is a ‘covered actor’ since it is a political
party. Second, the message was likely ‘material’ since it contained an explosive
allegation (that President Zuma stole money) and was sent to a large number
of voters.71 Third, however, it seems clear that the DA’s staff neither knew the
message was false nor were reckless as to its falsity. Strikingly, no Justice disputed
the DA’s claim that it ‘believed on reasonable grounds that the SMS was true’.72
This defence is not necessarily relevant under s 89(2) and item 9(1). But it would
be dispositive under my proposed framework, immunising the DA from liability.
Fourth, the message involved a ‘covered subject’ since it tended to promote the
defeat of President Zuma and the ANC. But because the message did not relate
to election administration, it could have been punished only through compulsory
retraction and correction, not through imprisonment or a fine. And fifth, under
my approach, the Electoral Commission (or other governmental agency) would
have had to learn about the DA’s message, investigate it and finally decide to
prosecute it. The ANC could have informed the Commission about the message,
but it could not otherwise have prodded the Commission into acting.
It will come as no surprise that I think this resolution of Democratic Alliance – a
short ruling in the DA’s favor, in the event the Commission decided to prosecute
in the first place – would have been highly appealing. It would have avoided the
chilling effect inherent in provisions that penalise speech reasonably or merely
negligently thought to be true (and that lack a materiality criterion, apply to
all speakers, and threaten lengthy prison terms and heavy fines). It would also
have dispelled the cloud of arbitrariness that hangs over proceedings initiated
by a private party, at the time of its choosing. These, of course, are precisely the
benefits I have asserted for my proposed framework. In my view, they would
have materialised in Democratic Alliance just as in any other case about purported
political lies.
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Autonomy, Fairness, Pragmatism, and
False Electoral Speech: An Analysis
of Democratic Alliance v African
National Congress
Gautam Bhatia*
On 19 January 2015, the Constitutional Court handed down its judgment in
Democratic Alliance v African National Congress and Another (‘DA v ANC’),1 bringing
to an end a long-running legal battle between the two political parties. The
origins of this battle lay in the 400-page Nkandla Report, authored by the Public
Protector, which had been released on 19 March 2014 (a month and a half before
the South African national and provincial elections, scheduled for 7 May). The
Nkandla Report returned certain findings on the improper utilisation of public
finances for security upgrades to President Jacob Zuma’s private residence. The
day after the release of the report, as part of its ongoing election campaign, the
Democratic Alliance (DA) sent an SMS to 1,593,682 potential voters in the
province of Gauteng, stating: ‘The Nkandla report shows how Zuma stole your
money to build his R246m home. Vote DA on 7 May to beat corruption. Together
for change.’
President Zuma’s party, the African National Congress (ANC), brought an
application against the DA before the South Gauteng Division of the High Court.
It asked for a declaration that the DA’s SMS violated s 89(2)(c) of the Electoral Act 2
and item 9(1)(b)(ii) of the Electoral Code,3 an interdict restraining the DA from
further disseminating the message, and an order directing the DA to dispatch a
fresh SMS retracting its earlier one. The ANC claimed that the DA’s SMS had
alleged that according to the Nkandla Report, President Zuma had committed
theft. The Report, however, had made no such finding. Consequently, the SMS
constituted ‘false information ... with the intent of influencing an election’, which
was proscribed by s 89(2)(c) of the Electoral Act, and a ‘false … allegation …

* Advocate, New Delhi, India; BCL, MPhil (Oxon), LLM (Yale Law School). I would like to express
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KV and Niranjan V for their comments on previous drafts of this article.
1 [2015] ZACC 1, 2015 (2) SA 232 (CC), 2015 (3) BCLR 298 (CC).
2 Act 73 of 1998. Section 89(2)(c) reads: ‘No person may publish any false information with the
intention of – influencing the conduct or outcome of an election.’
3 Schedule 2 of the Electoral Act. Item 9(1)(b) reads: ‘No registered party or candidate may – publish
false or defamatory allegations in connection with an election’.
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in connection with an election’, which contravened item 9(1)(b) of the Electoral
Code.
The High Court disagreed. Hellens AJ held that the constitutional guarantees
of the freedom of expression and a multi-party democracy necessitated a ‘liberal
interpretation’ 4 towards political and electioneering speech. Applying this
approach, he noted that the DA’s SMS did not say that President Zuma ‘stole’,
but made ‘the assertion that the Nkandla Report “shows how” President Zuma
“stole” taxpayers’ money to build his home’.5 Drawing an analogy with the defence
of fair comment in defamation law, Hellens AJ held that in light of the Report’s
finding that there had been an ‘untrammelled and uncontrolled or substantially
uncontrolled access to public funds ... without adequate lawful authority’, 6 the
DA’s SMS constituted ‘an opinion that a fair person, perhaps in extreme form
might honestly hold’.7
The ANC appealed to the Electoral Court, which reversed the High Court’s
order. The Electoral Court held that the DA’s SMS constituted a statement of fact
– ie, that the Report showed how President Zuma had stolen taxpayers’ money
to build his home – and was not a comment or an interpretation of the Report.
What was of particular importance to the Electoral Court was that ‘the reader
of the SMS had no access to the Public Protector’s report and was not afforded
an opportunity to compare the SMS message to the contents of the report’.8
Furthermore, not only was the DA’s SMS a statement of fact, but it was also a
false one, since the Report did not find that President Zuma had stolen money.
The provisions of the Act and Code had therefore been violated, and Mthiyane
DP ordered the DA to send a retraction.
The DA pursued an appeal to the Constitutional Court. A majority of the
Constitutional Court agreed, and set aside the Electoral Court’s judgment. The
joint opinion authored by Cameron, Froneman and Khampepe JJ (and joined by
Moseneke DCJ and Nkabinde J) found that the constitutional principle of the
freedom of speech – and especially, of political speech – mandated a ‘restrictive
interpretation’ 9 of s 89(2)(c). The SMS itself, the Majority held, was clearly an
‘opinion’ or a ‘comment’. This was because its ‘source was the Report, to which
it directly referred for its authority’.10 On a plain reading, s 89 covered only ‘false
information’, and not opinions or comments. Consequently, it had not been
violated.
Zondo J (who was joined by Jafta J and Leeuw AJ) disagreed (the Dissent).
On his reading, the DA’s SMS alleged that the Report had made a finding that
President Zuma had stolen taxpayers’ money to build his home. This was a
statement of fact, and not a comment, because it was made ‘without reference
… to other antecedent or surrounding circumstances notorious to the speaker, and
4

African National Congress v Democratic Alliance and Another 2014 (3) SA 608 (GJ) at para 44.
Ibid at para 58.
6 Ibid at para 69.
7 Ibid at para 70.
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to those to whom the words are addressed’.11 Since the 400-page Report had just been
released the previous day, its contents, which the SMS purported to rely upon,
could not be described as ‘notorious’ just yet. Therefore, the SMS relied upon its
own authority, and was a statement of fact. Furthermore, it was a false factual
statement because the Report did not accuse President Zuma of theft.
Van der Westhuizen J (joined by Madlanga J) concurred in the result, but
took a slightly different path (the Concurrence). Eschewing the fact/comment
binary that had structured the Majority and the Dissent, he held that in light
of the constitutional guarantee of freedom of speech, and especially of political
discourse, the word ‘false’ in s 89 had to be interpreted narrowly.12 The word ‘steal’
had a range of possible meanings in ordinary life. ‘In the context of an election
campaign’,13 characterised by ‘political slogans [that are] highly exaggerated
interpretations of facts’,14 something which people were entirely aware of, the
Concurrence held that the Report’s finding that President Zuma received illegal
benefits with his tacit approval, meant that his conduct could fall within a ‘broadly
conceived but reasonably possible meaning of the word “stole”’.15 Consequently,
the SMS was not ‘false’.
DA v ANC presented three questions: first, what was the scope of the term
‘false information’ under s 89(2)(c) of the Electoral Act? Second, what was the
meaning of the statement ‘The Nkandla Report shows how Zuma stole your
money to build his R246m home?’16 And third, did the statement contravene the
requirements of the Act? In engaging with these questions, the three judgments of
the Constitutional Court raise a host of interesting – and relatively novel – issues.
In light of the constitutional guarantee of freedom of expression, how must a court
interpret regulations upon election speech that are ostensibly in the interests of
preserving the fairness of elections (another constitutional guarantee)? Are there
any specific principles that ought to govern the imputation of meaning to election
speech? And how might principles developed in other areas of free speech law
(defamation and fair comment) be imported into the context of election speech?
In this essay, I will argue that the Majority correctly answered the first
question, and the Concurrence correctly answered the second. For a complete
picture, therefore, they must be read alongside each other. However, I will also
argue that both opinions need further conceptual justification in order to be
entirely persuasive. I will contend that the Majority’s analysis of the fact/comment
distinction would have benefited from applying the principle of ‘audience
autonomy’ (well known to South African free speech jurisprudence), especially
in the context of an election campaign, and the Concurrence’s examination
of the word ‘stole’ ought to have been founded in the distinction between the
semantic and pragmatic meanings of linguistic utterances. Understanding the
11
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two judgments in this way, I will attempt to show, will also have some interesting
consequences for South African constitutional free speech jurisprudence in
general.
My argument will proceed as follows. In Section I, I will address the
interpretation of s 89(2)(c), arguing in favour of the Majority and against the
Dissent. Both parties, in their submissions before the courts, as well as the courts
themselves, attempted to make sense of the phrase ‘false information’ through
the lens of defamation law and fair comment. Consequently, I will begin by
excavating the fact/comment distinction in the context of defamation, both in
common law and in South African jurisprudence. South African defamation
law, I will argue, has always been clear that the foundation of the fair comment
defence is the requirement that recipients of defamatory speech should be able to
‘make up their own minds’ about its validity. In the post-constitutional era, this
justification is better understood as one of the founding principles of the freedom
of expression, that is, the right of audience autonomy.
In Section II, I will then argue that the principle of audience autonomy depends
upon the nature of the relationship between the speaker and the audience, an
argument that both the DA and the ANC (impliedly) made in their written
submissions before the Constitutional Court. While the Majority was correct
(and the Dissent incorrect) in extending a speech-protective reading of the fair
comment defence into its interpretation of s 89(2)(c), its opinion would have been
strengthened had it grounded its arguments in the principle of audience autonomy
in the context of an election campaign.
In Section III, I will move to the construction of the DA’s SMS itself. I will
argue that the Dissent’s interpretation of the SMS from the point of view of the
‘ordinary, reasonable reader’, and the precedent that it relied upon, incorrectly
privileged a semantic reading over a pragmatic one. By contrast, the Concurrence’s
acknowledgment that the word ‘stole’ could carry multiple meanings, and that
the choice of meaning should depend upon the complete context in which the
statement was made, was the correct approach to take. This approach could
have been further strengthened by a fuller exposition of the distinction between
semantic and pragmatic meanings.
Finally, in Section IV, I will conclude by highlighting the consequences that
this approach might have for South African free speech jurisprudence going
forward.

I The Defence of Fair Comment
Before the Constitutional Court, it was accepted that the purpose of s 89(2)(c) was
to balance the right to freedom of expression with the right to fair elections. The
dissenting opinion (with which the Concurrence agreed on this point)17 noted
that ‘an election that any political party or candidate wins as a result of false
statements would be an unfair election’.18 There was no disagreement, therefore,
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18

26

DA v ANC (note 1 above) at para 173.
Ibid at para 42.

AUTONOMY, FAIRNESS, PRAGMATISM, AND FALSE ELECTORAL SPEECH

over the proposition that in striking a balance between the freedom of expression
and a fair election, the government was entitled to regulate ‘false information’.
To further explicate the meaning of ‘false information’, both parties, the
courts below, and the Constitutional Court, turned to the law of defamation.
The incorporation of defamation principles into the analysis of election speech
was not fully fleshed out; in fact, both the Dissent19 and the Majority20 expressed
uneasiness with it. However, intuitively, there is an obvious overlap: defamation
law is one area of free speech where the truth of an allegedly defamatory statement
is normally a complete defence. And the defence of fair comment in defamation
law frontally addresses the question of the kinds of statements that can qualify as
‘true’ or ‘false’, and those that cannot.
How, then, does defamation law deal with this issue? Let us start at the beginning.
As the Constitutional Court held in Khumalo, the purpose of defamation law is
to strike a balance between ‘the protection of freedom of expression on the one
hand, and the value of human dignity on the other’.21 The Constitutional Court
endorsed the well‑known dictum of Corbett JA, to the effect that the defences to
defamation are concrete manifestations of this balance.22
One way that this balance is struck is by asking whether the defamatory
statement is true or false. This is because South African free speech jurisprudence
holds that within the constitutional guarantee of the freedom of expression,
certain forms of speech occupy the ‘core’ of the right, and others the ‘periphery’.23
False statements occupy the far end of the latter side of the spectrum and are
deemed to have little or no constitutional value.24 Consequently, insofar as false
defamatory statements are concerned, the balance seems to be struck cleanly on
the side of dignity/reputation.25
However, an outright subjection of false statements to heavy liability runs
the risk of causing a ‘chilling effect’. This was memorably described by Justice
Brennan of the United States Supreme Court as a situation where, ‘because of
doubt whether [the truth of a statement] can be proved in court or fear of the
expense of having to do so … [people] tend to make only statements which “steer
far wider of the unlawful zone”. … The rule [of strict liability] thus dampens
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the vigor and limits the variety of public debate.’26 For this reason, across the
world, various apex courts have held that prohibiting false defamatory statements
simpliciter tips the pendulum far too much towards reputation. To swing it back,
not only must a defamatory statement be false, but it must also be made with
‘actual malice’ (United States),27 or ‘unreasonably’ (South Africa28 and the United
Kingdom).29 Errors of fact that occur in the course of ‘reasonable publication’
(all things taken into account) are therefore excused for instrumental reasons,
notwithstanding the low constitutional standing of false speech.
The second important defence to defamation is that of fair comment. The
justification for the defence of fair comment is stated to be society’s interest in
a ‘free and general discussion of matters of public interest’,30 even at the cost
of individual reputation. To this end, the defence of fair comment may itself be
defeated if the defamatory statement was actuated by malice or was not in the
public interest.
The truth and fair comment defences, however, operate in separate spheres.
Before either of those defences can be applied, there is a more basic question to
be answered: is the statement factual (in which case, the defence of truth would
apply) or is it a comment (in which case, the requirements of fair comment would
kick in)? The European Court of Human Rights has drawn this distinction
through the principle of falsifiability: ‘value judgments’, as opposed to facts, are
‘not susceptible of proof … so that a requirement to prove the truth of a value
judgment is impossible’.31 In a similar manner, Justice Breyer of the United States
Supreme Court has drawn a distinction between ‘laws restricting false statements
about philosophy, religion, history, the social sciences, the arts, and the like...
[and] regulations concern[ing] false statements about easily verifiable facts that do
not concern such subject matter’.32
While this seems plausible at first blush, an attempt to apply it to even slightly
hard cases reveals its limitations.33 The history of the fair comment defence itself
26
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bears witness to this. Judges have regularly disagreed about whether the same
set of words constitutes a fact or a comment. In Lefroy, an early fair comment
case from the Court of the Queen’s Bench in Ireland, it was held that the words
‘dishonestly’ and ‘corruptly’ were words of comment.34 Thirty years later, the
King’s Bench in England repudiated this view entirely. Lord Justice FletcherMoulton held that ‘it would have startled a pleader of the old school if he had
been told that, in alleging that the defendant “fraudulently represented,” he was
indulging in comment.’35 In Spiller, the United Kingdom Supreme Court referred
to the following example from Winfield & Jolowicz on Tort: ‘To say that “A is a
disgrace to human nature” is an allegation of fact, but if the words were “A
murdered his father and is therefore a disgrace to human nature”, the latter words
are plainly a comment on the former.’36 The Court was driven to accept that this
was not a ‘happy expression’37 of the distinction. In South Africa itself, in Moolman,
trial and appellate judges disagreed over the nature of the word ‘vituperative’, the
former holding that it constituted comment and the latter finding that it was a
fact.38
In fact, it was an awareness of the difficulties of satisfactorily pinning down
the fact/comment distinction that prompted the Concurrence in DA v ANC to
abandon that mode of analysis altogether. Citing the European Court of Human
Rights for the proposition that ‘the distinction between facts and opinions
cannot be determinative’,39 it made the enquiry simply about whether, properly
interpreted, the DA’s SMS could be called ‘false’.
Perhaps, however, the Concurrence was a little too quick. Both English
common law and the South African law of defamation (which, in its history, has
often drawn from the English common law) have developed a test for the fact/
comment distinction that is not entirely reducible to the circular falsifiability test.
After struggling in a few early cases to develop a principled basis for the fair
comment defence,40 in Hunt, Lord Justice Fletcher-Moulton wrote:
[I]f the facts are stated separately and the comment appears as an inference drawn from
those facts, any injustice that it might do will be to some extent negatived by the reader
seeing the grounds upon which the unfavourable inference is based. But if fact and
comment be intermingled so that it is not reasonably clear what portion purports to be
inference, he will naturally suppose that the injurious statements are based on adequate grounds known
to the writer though not necessarily set out by him.41

One year later, the Supreme Court of the Transvaal adopted and deepened this
reasoning. In Roos, Innes CJ observed that ‘if a writer chooses to publish an
expression of opinion which has no relation, by way of criticism, to any fact
34
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before the reader, then such an expression of opinion depends upon nothing but the writer’s
own authority, and stands in the same position as an allegation of fact’. 42 The Chief
Justice clarified that fair comment did not require speakers or writers to set
out the facts ‘verbatim and in full … but … there must be some reference …
which indicates clearly what facts are being commented upon. If there is no such
reference then the comment rests merely upon the writer’s own authority.’ 43 A few years
later, in Crawford, Innes CJ added a further gloss to the defence:
[T]hose to whom the criticism is addressed must be able to see where fact ends and
comment begins, so that they may be in a position to estimate for themselves the value of the
criticism. If the two are so entangled that inference is not clearly distinguishable from fact,
then those to whom the statement is published will regard it as founded upon unrevealed
information in the possession of the publisher.44

Three overlapping ideals are at the heart of Innes CJ’s formulation: a comment
should not rest upon the speaker’s own ‘authority’, it should incorporate the facts
(authority) upon which it is based through some manner of reference, and the
hearers must be able to ‘estimate for themselves’ what its value is.45
These principles, of course, are open-ended.46 One set of cases – that
culminated in the Dissent in DA v ANC – has extended them in a direction that
I will label ‘the notoriety thesis’. In Moolman, for instance, the standard adopted
was that the facts must be ‘notorious’, that is, already known to the audiences.47 In
McBride, a case about whether calling an amnestied person a ‘murderer’ amounted
to defamation, the Constitutional Court referred back to Roos to hold that there
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to the reader as a conclusion – which he is invited to verify for himself – from the facts stated. To that
extent it may be said to satisfy the requirement for comment. It is, however, not presented as a subjective disparaging view or belief or critical opinion, advanced by the author by reason of the stated facts,
with which the reader may agree or disagree, but rather as an objective finding of fact, clearly established
and beyond reasonable doubt. It is put forward as a fact proved with a measure of irrefutability which
places it to all intents and purposes beyond dispute, and the reader is told, in effect, that that is what
he will himself find if he applies his mind to the statement and the facts. To the ordinary reasonable
reader these positive, emphatic statements of allegedly established fact, would not, I consider, appear and be
recognisable as comment. He would take them to be factual statements which he is invited to accept
as self-evident on the information placed before him; and that would apply also to the reader who
has seen the poster and has opened the paper expecting to find an exposition of how the respondent
misled the court. It follows that the appellants cannot rely on a defence of fair comment.
No case, to my knowledge, has held that the authoritative tone of a statement would defeat the
defence of fair comment which was otherwise applicable. The logic here – that the presentation of
a statement is enough to make the reader accept the normative authority of the speaker – seems to
undermine Innes J’s original formulation to an unacceptable degree. On this issue, therefore, Yutar is
incorrectly decided.
46 See, eg, Brent Walker Group plc v Time Out Ltd [1991] 2 QB 33 (required that the facts be ‘sufficiently
indicated’ – a sufficiently ambiguous phrase).
47 Moolman (note 38 above).
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may be ‘cases where the facts are so notorious that they may be incorporated by
reference’. 48
It is important to note, however, that Innes CJ’s formulation – that a comment
must not be reliant only upon the speaker’s authority – does not lay down the
degree to which the underlying facts must be notorious. The phrases that Innes
CJ used in Roos – that the comment must be based on facts ‘before the reader’ and
that the public must have ‘an opportunity of judging the value of the comments’ 49
– are agnostic on this point. And indeed, even though the Constitutional Court
in McBride claimed to be drawing the notoriety doctrine from Innes CJ, in actual
fact, the notoriety standard cited by the Court was laid down in Smith J’s concurring
opinion in Roos.50 As I shall shortly explain, the distinction is important.
In McBride, the fact that Robert McBride was a well-known public figure, and
that The Citizen had published a number of earlier articles calling him a ‘murderer’
that had reminded readers of his amnesty, weighed with the Court in holding
that the defamatory statement was a comment based upon facts incorporated
by reference. And, in turn, the Dissent in DA v ANC relied upon McBride to
hold that the Nkandla Report, having been published just the day before, had not
achieved the requisite levels of notoriety. Consequently, the DA’s SMS, simply by
referring to the Nkandla Report, had not met the threshold for the fair comment
defence.51
However, the Dissent’s logic of notoriety – traced through McBride, Moolman,
and ultimately, back to Smith J’s concurrence in Roos – is by no means the
only way of understanding the propositions laid down by Innes CJ in Roos
and Crawford, and which have been subsequently accepted in South African
defamation jurisprudence. The notoriety argument has had a chequered career
in the common law, where the defence of fair comment originated (and was
then taken up by Innes CJ in Roos). For instance, in Kemsley, the House of Lords
considered the question of whether the defence of fair comment was available
to a criticism of the conduct of a newspaper and its proprietor, couched in the
phrase ‘lower than Kemsley’. Lord Porter held that it was, observing that since
a newspaper was in the public domain, ‘the public have at least the opportunity
of ascertaining for themselves the subject-matter upon which the comment is
founded’.52 Subsequently, in examining Fletcher-Moulton LJ’s opinion in Hunt,

48 McBride (note 30 above) at para 89. Yutar (note 45 above) at 7 (The Court went even further. In
assessing a newspaper poster that – in similar language to the present controversy – stated ‘How
Dr Yutar misled the court’, the Court held that even though it was an invitation to the readers to read
the article in the newspaper, ‘a great many people would not accept the invitation’).
49 Roos (note 42 above) at 998 (emphasis added).
50 Ibid at 1010 (concurring opinion of Smith J).
51 The notoriety thesis – or some form of it – was also accepted by the Supreme Court of Canada.
WIC Radio (note 30 above) at para 31 (The Majority holding that ‘the facts be sufficiently stated or
otherwise be known to the listeners that listeners are able to make up their own minds on the merits of Mair’s editorial
comment. If the factual foundation is unstated or unknown, or turns out to be false, the fair comment
defence is not available.’)
52 Kemsley v Foot [1952] AC 345, 357. See also Reynolds (note 29 above)(‘the comment must explicitly or
implicitly indicate, at least in general terms, what are the facts on which the comment is made.’)
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he also noted that ‘a reference to well known or easily ascertainable facts’53 would be
sufficient to found a plea of fair comment. In other words, even if the underlying
facts are not notorious (well-known), but can be ascertained without unreasonable
effort by the reader, fair comment was applicable. The example that Porter LJ
gave was of court proceedings: not everyone might actually attend a trial, but ‘in so
far as there is room for them in the court all are entitled to do so, and the subjectmatter upon which comment can be made is indicated to the world at large.’54
While cases after Kemsley doubted this proposition, the notoriety thesis was
finally and decisively rejected by the United Kingdom Supreme Court in its most
recent restatement of the fair comment defence. In Spiller 55 (which, curiously, was
not cited by any of the opinions in DA v ANC) the Supreme Court repudiated its
earlier position in Telnikoff (which was cited in both DA v ANC56 and in McBride),57
adopted the reasoning of Porter LJ in Kemsley, and held that:
There is no case in which a defence of fair comment has failed on the ground that
the comment did not identify the subject matter on which it was based with sufficient
particularity ... for these reasons, where adverse comment is made generally or generically
on matters that are in the public domain I do not consider that it is a prerequisite of the
defence of fair comment that the readers should be in a position to evaluate the comment
for themselves ... the comment must, however, identify at least in general terms what it is
that has led the commentator to make the comment, so that the reader can understand what the
comment is about and the commentator can, if challenged, explain by giving particulars of
the subject matter of his comment why he expressed the views that he did.58

Spiller, therefore, marks a shift from the position in Telnikoff and in McBride. The
shift is from a requirement that the reader be given the facts upon which the
comment is based, in order to make up her own mind about the validity of the
comment, to the significantly less onerous requirement that the comment refer
to facts that are in the public domain, so that the facts are accessible if someone
might wish to check.59 The difference – it will immediately be observed – was
at the heart of the issue between the Majority and the Dissent in DA v ANC.
The Dissent believed that since the Nkandla Report was not notorious enough,
53 Kemsley (note 52 above)(emphasis added). Interestingly, Roos (note 41 above) was cited before
Porter LJ in order to support the notoriety thesis. Porter LJ found, however, that Roos adopted no
novel proposition of law, but simply followed Hunt.
54 Kemsley (note 52 above) at 355.
55 Spiller (note 31 above).
56 DA v ANC (note 1 above) at paras 79 and 100 (dissenting judgment of Zondo J) and note 102
(concurring opinion of Van der Westhuizen J).
57 McBride (note 30 above) at fn 32.
58 Spiller (note 31 above) at 98 (emphasis added)(The Court adopted the position set out in Lord
Ackner’s dissenting opinion in Telnikoff (note 30 above) which set the threshold at simply ‘identifying
the publication’ upon which the comment was being made. Lord Ackner’s concern was that a higher
threshold would have the effect of stifling speech).
59 Spiller itself repudiated the ‘make-up-one’s-own-mind’ approach entirely. Its reasons for requiring
a reference to facts in the public domain was, first, that without this, the defamatory comment would
be ‘wholly unfocused’; secondly, that the requirement that fair comment must be founded on true facts
could be ‘better enforced’ if the facts were referred to, at least in a general way. Spiller (note 31 above)
at paras 101–102. However, it is unclear why these reasons would require the facts to be referred to in
the defamatory text itself when they could just as well be pleaded at trial.
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a simple reference to it would not serve to put readers in a position where they
could judge the content of the SMS for themselves. The Majority, on the other
hand, believed that since the SMS’s ‘source was the Report, to which it directly
referred for its authority’,60 it was a comment – and therefore did not constitute
‘false information’ under the Electoral Act. As we have seen, Innes CJ’s original
formulations of the principles in Roos and Crawford leave both interpretations
open. It is at this point, therefore, in order to choose between them, we must look
to the Constitution of the Republic of South Africa, 1996, and to constitutional
principles. And for that, in turn, we must begin by clarifying the meaning of two
important concepts: authority and autonomy.

II Authority, Autonomy, Elections and Freedom of Speech
Let us go back to the seminal statement of Innes CJ in Roos:
If a writer chooses to publish an expression of opinion which has no relation, by way
of criticism, to any fact before the reader, then such an expression of opinion depends upon
nothing but the writer’s own authority, and stands in the same position as an allegation of
fact.61

The upshot seems to be this: if I make a statement that is related to a set of facts
that the reader has access to (let us bracket, for a moment, the question of the
extent and manner to which the facts ought to be incorporated into my statement)
then, in effect, I am placing before the reader the material that she needs to make
an independent judgement about the validity and merits of the statement. My
statement then falls within the realm of comment. If I do not, however, then I
am asking the reader to believe my statement not because of the reasons that I am
providing for it, but because I am making the statement. In the words of HLA
Hart, the reason for belief is ‘content independent’. 62 This is what it means to say
that the ‘expression … depends upon … the writer’s own authority’. In such a
case, my only defence is that of truth.
The use of the word ‘authority’ by Innes CJ is interesting and prescient. Joseph
Raz, one of the most prominent theoreticians of authority in recent years, has
defined ‘authoritative directives’ as those that provide us second-order reasons
for action that pre-empt us from acting upon our own assessment of the balance
of reasons.63 Authority is justified in any given situation (‘the normal justification
thesis’) when subjects are more likely to comply with right reasons by following
the authority’s directives, rather than their own judgement about what the
balance of reasons requires.64 Or – to put it colloquially, as Raz does – following
authority entails a ‘surrender of judgment’. 65 This is because – for reasons of
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DA v ANC (note 1 above) at para 146.
Roos (note 42 above) at 998 (emphasis added).
62 HLA Hart ‘Commands and Authoritative Legal Reasons’ in Essays on Bentham (1982).
63 See J Raz ‘The Problem of Authority: Revisiting the Service Conception’ (2005–2006) 90
Minnesota Law Review 1003.
64 Ibid.
65 See J Raz The Morality of Freedom (1988) Chapters 2–4.
61
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greater expertise, or greater wisdom, or something else – the authority is better
placed to weigh up the balance of reasons than we are.
Readers will immediately note that the evolution of the fair comment defence
closely follows the structure of the Razian definition of, and justification for,
authority. In Roos, Innes CJ appears to hold that in the absence of supporting
facts, the speaker of a defamatory statement claims authority over the issue of its
validity. The justification for this then comes in Crawford, where he argues that if
facts and comment ‘are so entangled that inference is not clearly distinguishable
from fact, then those to whom the statement is published will regard it as founded
upon unrevealed information in the possession of the publisher’. 66 And if it is reasonable
to believe that a statement is founded upon ‘unrevealed information in the
possession of the publisher’, then it also seems reasonable to believe the statement
(or so the argument would go) until contrary information is made available.
It is clear that similar concerns animate judgments after Roos and Crawford,
especially with respect to the courts’ solicitude towards ensuring that, for fair
comment to apply, the background facts must be known to the audience.67 This is
because if the facts were known, then the audience could weigh up the merits of
the defamatory statement on their own (in the Razian framework, assess the firstorder reasons). However, if the facts were not known, then the audience would be
in no position to do so.
There is, however, one gap in the argument. Authority is not constituted simply
by the fact that the recipients of a purportedly authoritative direction do not have
the information they need to assess first-order reasons. Additionally, there must be
something about the purported authority (in terms of its expertise, wisdom etc)
that would ensure that following its directives independent of their content would
make it more likely that the subject would end up acting in accordance with the
correct balance of first-order reasons. Transposing the logic into defamation law,
in the absence of the background facts, there ought to be good reasons for us for
taking the defamatory statement at face value. Innes CJ’s assertion that recipients
would believe that the defamatory statement was ‘founded upon unrevealed
information in the possession of the publisher’ remains just that – an assertion
about psychological behaviour. Similarly, in Horrocks v Lowe, Lord Diplock noted:
In ordinary life it is rare indeed for people to form their beliefs by a process of logical
deduction from facts ascertained by a rigorous search for all available evidence and a
judicious assessment of its probative value. In greater or in less degree according to their
temperaments, their training, their intelligence, they are swayed by prejudice, rely on
intuition instead of reasoning, leap to conclusions on inadequate evidence and fail to

66 Crawford (note 44 above) at 114–115 (emphasis added). Interestingly, in Spiller (note 31 above)
(emphasis added) the trial judge – Eady J – approached the issue from the other side, noting that
‘for example, where a conclusion is expressed by the commentator in circumstances where it is obvious
to the reader that he cannot know the answer (eg in relation to someone’s secret motives), it would be taken
as comment rather than fact’. Readers will note that this reasoning fits squarely within the autonomy
paradigm. See also WIC Radio (note 30 above) at para 71 (concurring opinion of LeBel J)(‘the public is
much more likely to be influenced by a statement of fact than a comment’ (emphasis added)).
67 Moolman (note 38 above).
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recognise the cogency of material which might cast doubt on the validity of the conclusions
they reach.68

However, true as this might be about how people generally behave, our enquiry, in
deciding upon the correct balance between the freedom of speech and the right
to reputation, must at least in part be normative. That is, it must be dependent
upon the purpose of having a free speech guarantee in the first place. And the
argument from authority negates one of the most important normative bases for
a constitutional right to free speech: audience autonomy.69
In providing a philosophical basis for the existence of a right to freedom of
speech, constitutional courts the world over (including in South Africa) have
cited the ‘search for truth’ (or, as it is sometimes reformulated, a faith in the
‘marketplace of ideas’),70 ‘individual self-fulfillment’ 71 and ‘democracy’.72 Courts
have also recognised, however, that these principles are both too abstract and
incomplete. Consequently, in cases where the three overarching principles do
not seem to answer the question, courts have looked elsewhere. One of the most
important subsidiary principles has been that of audience autonomy. The most
succinct exposition of the autonomy principle was set out by the South African
Human Rights Commission in Manamela v Shapiro, via the legal philosopher
Ronald Dworkin:
[M]orally responsible people insist on making up their own minds what is good or bad in
life or in politics, or what is true and false in matters of justice or faith. Government insults
its citizens, and denies their moral responsibility, when it decrees that they cannot be
trusted to head opinions that might persuade them to dangerous or offensive convictions.
We retain our dignity, as individuals, only by insisting that no one – no official and no
majority – has the right to withhold an opinion from us on the ground that we are not fit
to hear and consider it.73

The Constitutional Court has affirmed this proposition on a number of
occasions. In South African National Defence Union, and subsequently in Islamic Unity
Convention, the Court framed one of the purposes of free speech to be about
‘the recognition and protection of the moral agency of individuals in our society’.74
In Case the Constitutional Court struck down a 1967 obscenity statute, in part,
because it deprived ‘willing persons of the right to be exposed to the expression
68

Horrocks v Lowe [1975] 2 AC 135.
I borrow this term from D Milo, G Penfold & A Stein ‘Freedom of Expression’ in S Woolman &
M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, 2008) Chapters 42–25.
70 S v Mamabolo [2001] ZACC 17, 2001 (3) SA 409 (CC), 2001 (5) BCLR 449 (CC); R v Keegstra [1990]
3 SCR 697; Raghu Nath Pandey v Bobby Bedi ILR (2006) 1 Delhi 927 (High Court of Delhi, India).
71 Gardener v Whitaker 1995 (2) SA 672 (E), 1994 (5) BCLR 19 (E); Irwin Troy v Quebec (AttorneyGeneral) [1989] 1 SCR 927.
72 Islamic Unity Convention v The Independent Broadcasting Authority [2002] ZACC 3, 2002 (4) SA 294
(CC), 2002 (5) BCLR 433 (CC); Ranjit Udeshi v State of Maharashtra AIR 1965 SC 881; Keegstra (note 70
above); New York Times v Sullivan (note 26 above).
73 R Dworkin Freedom’s Law (1997), quoted in Manamela v Shapiro Case Reference No
GP/2008/1037/E MOKONYAMA, available at http://www.politicsweb.co.za/documents/
zapiro-not-guilty-of-hate-speech--sahrc.
74 South African National Defence Union v Minister of Defence [1999] ZACC 7, 1999 (4) SA 469 (CC), 1999
(6) BCLR 615 (CC) at para 7; Islamic Unity Convention (note 72 above) at para 26.
69
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of others’.75 In so doing, the Court noted that ‘freedom of speech is a sine qua
non for every person’s right to realise her or his full potential as a human being free
of the imposition of heteronomous power … the right to receive others’ expressions … is
… foundational to each individual’s empowerment to autonomous self-development’.76
The clearest statement of this principle, however, was provided by O’Regan J
in her concurring opinion in NM v Smith, where she understood the freedom of
expression (along with dignity and privacy) as:
[T]he constitutional celebration of the possibility of morally autonomous human beings
independently able to form opinions and act on them. As Scanlon described in his seminal essay on
freedom of expression, an autonomous person – ‘… cannot accept without independent
consideration the judgment of others as to what he should believe or what he should do. He may
rely on the judgment of others, but when he does so he must be prepared to advance
independent reasons for thinking their judgment likely to be correct, and to weigh the
evidential value of their opinion against contrary evidence.’ 77

It is interesting to note that both Dworkin and O’Regan J use the word ‘opinion’
(which, again, begs the question about where to draw the line between facts and
opinions). Scanlon uses the more ambiguous ‘judgment’, while Case simply uses
the broader ‘expression’. However, the autonomy principle – which specifically
envisages audiences determining their responses to speech by the exercise of their
own faculties of reasoning – is clearly in conflict with the idea that audiences are
expected to take a speaker’s defamatory statement as valid merely if the underlying
bases are not already known to them or not provided to them by the speaker.
It is at this point that two important points need to be made. First, while
autonomy is a relevant consideration for courts to take into account while
interpreting or even adjudicating upon the constitutionality of speech-restricting
legislation, it is not dispositive. For instance, in British American Tobacco,78 the
Supreme Court of Appeal upheld a ban on tobacco advertising as a justified
limitation upon the freedom of expression under s 36, because of the importance
of public health as a goal, and the impossibility of a narrower legal framing.
The Court specifically acknowledged the autonomy concern in withholding
commercial expression from willing, mature adults; however, it also stated that
this concern was overridden as part of the overall justificatory analysis.79 Indeed,
in the context of both defamation and false election speech, a strict application
of autonomy would rule out restrictions on any false statements, since listeners
would be expected to exercise their autonomous faculties to distinguish the true
from the false. The argument from autonomy, therefore, must be understood as a
limited claim: as an integral aspect of the constitutional guarantee of free speech,
75 Case v Minister for Safety and Security [1996] ZACC 7, 1996 (3) SA 617 (CC), 1996 (5) BCLR 608
(CC) at para 25.
76 Ibid at para 26 (emphasis added).
77 NM & Others v Smith & Others [2007] ZACC 6, 2007 (5) SA 250 (CC), 2007 (7) BCLR 751 (CC)
at para 145 (concurring opinion of O’Regan J, emphasis added).
78 British American Tobacco South Africa (Pty) Ltd v Minister of Health [2012] ZASCA 107, [2012] 3 All
SA 593 (SCA).
79 This case is slightly complicated by the fact that the Court referred on a few occasions to the
‘addictive’ nature of smoking, indicating that perhaps, as a constituency, smokers qua smoking are not
in a position to make entirely autonomous decisions.
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autonomy must play a non-trivial role in determining where to strike the balance
between freedom of expression and reputation/fair elections.
Secondly, even though the autonomy principle is invoked by courts as a general
justification for the existence of a right to free expression, its scope is anything
but universal. One set of limitations is placed by the text of the South African
Constitution itself. Section 16(2) of the Constitution stipulates that the right
to freedom of expression does not extend to ‘propaganda for war’, ‘incitement
of imminent violence’ and ‘advocacy of hatred that is based on race, ethnicity,
gender or religion, and that constitutes incitement to cause harm’. Bracketing the
somewhat difficult instance of ‘incitement to imminent violence’, it is nonetheless
clear that propaganda for war and certain kinds of advocacy of hatred are two
forms of expression (and, in fact, two forms of opinion) where the Constitution
specifically denies audiences the opportunity to exercise their autonomous moral
agency in accessing and evaluating speech.80
It might be argued that the very fact that the Constitution expressly lists out
categories of speech where the autonomy principle does not apply, implies that
in all other situations it does. There are, however, immediate counter-examples
(which are not limited to the South African context). Laws regulating medical
malpractice, consumer fraud and insider trading are three instances of speechrestrictions that seem to be founded on bases that are antithetical to the autonomy
principle. Professor Robert Post argues, therefore, that in modern societies, there
exists a range of relationships that are structured either by autonomy or by dependence
(ie authority).81 The relationship between a doctor and her patient is an example
par excellence of the latter kind. A patient is not expected to take her doctor’s advice
as just another first-order reason to be added to the balance of reasons in deciding
which medicine to consume but, rather, to take it as authoritative (in the sense
discussed above). So also, to a lesser extent, the consumer/seller relationship.
We are now in a position to understand that the split in judicial opinion over the
fair comment defence is grounded in a difference over where to locate defamatory
statements on the autonomy/dependence-authority spectrum. Judgments that
insist on a ‘notoriety’ standard, or that the underlying factual basis must be made
known to the audience, probably agree with Innes CJ’s reasoning that in the
absence of the underlying facts, listeners are likely to believe that the defamatory
statement is based on ‘unrevealed facts’ within the possession of the speaker.
Furthermore, these judgments take this psychological fact as an acceptable
normative basis for structuring the fair comment defence. On the other hand,
some of the later judgments (especially Spiller), which only require that the
underlying facts be referred to, envisage a far greater role for audience autonomy in
the context of defamation.

80 In this way, the South African Constitution does not accept the principle of ‘content neutrality’,
that is commonly understood to explain American free speech law. See, eg, West Virginia Board of
Education v Barnette 319 US 624 (1943).
81 See, eg, R Post ‘Recuperating First Amendment Doctrine’ (1995) 47 Stanford Law Review 1249.
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We are also in a position now to understand the interplay between the fair
comment defence, and the interpretation of s 89(2)(c) in DA v ANC, in the
context of the Court’s stated objective of balancing the constitutional principles
of the freedom of speech with fair elections.82 The relevance of fair comment
jurisprudence to the interpretation of s 89(2)(c) depends on whether and to what
extent political speech during an election campaign is similarly positioned on the
autonomy/authority spectrum as defamation and defamatory statements.83
It is particularly interesting that, in their written submissions before the Court,
both the DA and the ANC focused on the nature of an election campaign with a
view to how audiences do and ought to receive election speech. The ANC argued,
for instance, that:
Given the importance of information to voters, it is critical that the information provided
by political parties and candidates in the run-up to elections is accurate and true. This
is particularly so, given that … voters rely in large part on the information that they
receive from political parties during the election period … many voters do not have the
resources or time to investigate and verify the information conveyed to them by candidates or parties. This
is exacerbated by the fast pace of election campaigns, the limited time period over which
campaigning takes place and by the fact that a vast amount of information is conveyed
during elections.84

And, subsequently:
Politicians and political parties have immense scope and freedom to express their opinions,
to debate and to criticise. The only restriction that the Electoral Act places upon them is
the requirement that, during the elections, they make it clear when they are expressing
an opinion rather than making a factual statement. Doing so empowers the voters to critically
assess the arguments that they hear, which in turn enriches the debate and the democratic
process … outside of the election period (when there is not the same combination of
time constraints, fast-paced campaigning, distrust of opposing parties and an immense
volume of information being conveyed), the usual regime of defamation law, and its broad
defences, applies.85

For the ANC, therefore, a combination of limited resources and time, large
volumes of information, and an atmosphere of ‘distrust’, pushed election
speech even further down the spectrum away from autonomy and towards
82 This method of analysis may be found in Laugh It Off Promotions CC v South African Breweries
International (Finance) BV t/a Sabmark International & Another [2005] ZACC 7, 2006 (1) SA 144 (CC),
2005 (8) BCLR 743 (CC).
83 See R v Parliamentary Election Court [2010] EWHC 3169 at para 110 (Interestingly, when the UK
Queen’s Bench had to interpret a provision of the Representation of the People Act, 1983, which
penalised false statements ‘in relation to personal character or conduct’ of a rival candidate, it did so by
framing the legislative policy in the language of autonomy. It noted that:
 [G]iven the practical experience of politics in a democracy, that unfounded allegations will be made
about the political position of candidates in an election ... the statutory language makes it clear that
Parliament plainly did not intend the 1895 Act to apply to such statements; it trusted the good sense of the
electorate to discount them. However, statements as to the personal character of a candidate were seen to
be quite different. The good sense of the electorate would be unable to discern whether such statements, which might
be highly damaging, were untrue (emphasis added)(one may, of course, disagree with this on the merits).
84 G Malindi & S Ebrahim ‘First Respondent’s Heads of Argument’ at para 34, available at http://
www.constitutionalcourt.org.za/Archimages/22210.PDF (emphasis added).
85 Ibid at para 44.2.6.
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dependence-authority, than defamatory speech. This justified an interpretation
of s 89(2)(c) that would adopt the notoriety/knowledge characterisation of fair
comment.
The DA, on the other hand, cited precedent to establish that ‘greater latitude’
was accorded to political speech than other kinds of speech.86 Furthermore,
it directly responded to the ANC’s claim, arguing instead that speech had a
heightened importance during election periods because ‘it is in this period that
the record of those in power should be most open to scrutiny, and their views and
policies subjected to rigorous interrogation’.87
A hint of this analysis is found in the judgment of the High Court, which
ruled in favour of the DA. The High Court noted that a ‘multi-party system of
democratic government’88 was a right guaranteed under the Constitution. And
further, according to the High Court, ‘a necessary adjunct to a multi-party system which
ensures accountability, responsiveness and openness is a liberal interpretation
of freedom of expression in the context of political debate and political
campaigning’.89 Although not framed directly in the language of autonomy, the
stress on a ‘multi-party’ system envisages a political environment in which clashing
messages are put before the electorate for its consideration.90
In the Constitutional Court, however, not much by way of such analysis was
forthcoming. The Dissent spoke of the need to find an ‘appropriate balance
between the right to freedom of expression and to campaign, on the one hand,
and, on the other, the right to free and fair elections and the right to vote in
free and fair elections’.91 It expressed uneasiness with using defamation and
fair comment standards to interpret s 89(2)(c) and the DA’s SMS.92 But then it
went ahead and directly applied the McBride and Telnikoff standards of notoriety,
and of placing the facts before the reader, without any further explanation.93
As argued above, this direct importation of the fair comment standard misses
a crucial interpretive step (as well as failing to explain the reason for picking
McBride/Telnikoff over Spiller/Kemsley, when both are equally traceable to Innes CJ’s
formulations in Roos and Crawford).

86 I Jamie & D Borgström ‘Applicant’s Heads of Argument’ at para 47, available at http://www.
constitutionalcourt.org.za/Archimages/22208.PDF (emphasis added). See also Spitz (note 23 above).
87 Ibid at para 56.1. This is not, of course, a direct response to the ANC’s characterisation of speech
during election periods.
88 DA v ANC (note 1 above) at para 44.
89 Ibid (emphasis added). See also Brown v Hartlage 456 US 45, 61 (1982)(while considering a
provision that penalised offering ‘material benefits’ for votes, the American Supreme Court made a
similar point: ‘In a political campaign, a candidate’s factual blunder is unlikely to escape the notice of,
and correction by, the erring candidate’s political opponent.’); Vote No! (note 33 above)(‘In the political
context, a campaign’s factual blunder is most likely noticed and corrected by the campaign’s political
opponent rather than the State’); Rickert v State of Washington No 32274-9-II (2005) (Washington Court
of Appeals).
90 The use of background constitutional principles for interpreting the scope of speech-regulating
legal provisions was fleshed out by the Constitutional Court in Laugh It Off (note 82 above).
91 DA v ANC (note 1 above) at para 46.
92 Ibid at para 69.
93 Ibid at paras 79, 92, 96 and 110.
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The Majority was more aware of the issue. It recognised the moral agency that
lay at the heart of the constitutional free speech guarantee,94 the importance of
being able to ‘form and express’95 political opinion, and the need for ‘open and
vigorous discussion of public affairs’.96 Most importantly, it noted that:
During an election this open and vigorous debate is given another, more immediate
dimension. Assertions, claims, statements and comments by one political party may be
countered most effectively and quickly by refuting them in public meetings, on the internet,
on radio and television and in the newspapers. An election provides greater opportunity
for intensive and immediate public debate to refute possible inaccuracies and misconceptions
aired by one’s political opponents.97

Much like the ANC, therefore, the Majority opinion located its interpretation in
the context of how speech operates during elections. While not directly addressing
the ANC’s contentions, the Majority nonetheless made the crucial argument that
in an election campaign, the opportunity for counter-speech is particularly high.98
The connection with autonomy is obvious: in an environment where audiences
have access to multiple, contesting sides of an issue, their ability to exercise their
autonomous judgement is facilitated and heightened.99
This then explains the Majority’s contrary reading of the fair comment
precedent. Unlike the Dissent, the Majority focused simply on Roos’ proposition
that a ‘factual claim’ is that which ‘depends upon nothing but the writer’s own
authority’,100 and used that to argue that the SMS was a ‘comment’ since it referred
to the Nkandla Report as the relevant authority. Interestingly, the Majority did
not even refer to the McBride-Telnikoff gloss on the authority argument. That the
Majority was aware of McBride was obvious: it cited McBride thrice, once for the
proposition that ‘open debate enhanced truth-finding’,101 the second time for
the proposition that ‘open and vigorous discussion of public affairs’102 is good

94

Ibid at para 123.
Ibid at para 125 (emphasis added).
96 Ibid at para 133.
97 Ibid at para 134 (emphasis added). See also Brown v Hartlage (note 89 above).
98 In this, the Majority was drawing upon a long tradition of free speech philosophy that had its
origin in Justice Brandeis’ famous concurring opinion in Whitney v California 274 US 357, 377 (1927)
(Brandeis J, concurring)(‘If there be time to expose through discussion the falsehood and fallacies,
to avert the evil by the processes of education, the remedy to be applied is more speech, not enforced
silence. Only an emergency can justify repression.’) In his concurring opinion, Van der Westhuizen J
seemed to be hinting at just such an interpretive framework, when he argued that ‘if a political party
were allowed to communicate to millions of voters on the eve of election day that the elections had been
postponed or that the leader of another party had died, and this was not true, the elections could
hardly be fair’. DA v ANC (note 1 above) at para 174 (the Majority also cited this example, but omitted
‘on the eve of election day’). This is exactly a situation in which the effects of ‘counter-speech’ would
be limited, at best.
99 On this point, see also S v Mamabolo [2001] ZACC 17, 2001 (3) SA 409 (CC), 2001 (5) BCLR
449 (CC)(The Court upheld the constitutionality of the penal contempt of court provision. One of
the bases for the judgment was that judges don’t have the opportunity to respond to criticism, thus
negativing the possibility of errors being ‘corrected’ over time).
100 DA v ANC (note 1 above) at para 148.
101 Ibid at para 122.
102 Ibid at para 133.
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for democracy, and the third time for the proposition that words with multiple
meanings ought not to be understood ‘overly technically’.103
Telnikoff, which was central to the Dissent’s argument, was not cited at all. If the
Majority was giving a faithful account of the fair comment defence, as incorporated
into its interpretation of s 89, then these would be serious lapses. However, on
my reading, once the Majority had decided that the relationship between electoral
candidates and voters was structured by a heightened consideration for autonomy
and independent moral agency,104 its choice of the Spiller/Kemsley gloss on fair
comment,105 requiring merely incorporation of the underlying facts through
reference, was clearly justified. Recall, once again, the pivotal statement of the
law in Spiller:
[T]he comment must, however, identify at least in general terms what it is that has led the
commentator to make the comment, so that the reader can understand what the comment is about
and the commentator can, if challenged, explain by giving particulars of the subject matter
of his comment why he expressed the views that he did.106

In other words, the responsibility of the speaker ended at the point of ensuring
that the listener knew that there existed some underlying basis of the ‘comment’.
After that, it was up to the listener to ‘challenge’ the speaker, if she so desired,
and obtain the further information she might need to ‘make up her mind’ on the
merits of the comment. This position, with its emphasis on audience autonomy,
was at the heart of the Majority’s ruling that once the DA’s SMS had referred to the
Report (which was in the public domain) as its source of authority, its statement
qualified as a ‘comment’ and was beyond the scope of s 89(2)(c).
Where the Majority judgment remained incomplete, however, was in its failure
to acknowledge and articulate the autonomy-based foundations of this argument
with sufficient clarity. At another point in its judgment, it came close to doing so
again but just stopped short. While examining the scheme of Chapter 7 of the
Electoral Act (within which s 89 was located), which had provisions penalising
impersonation of voters and candidates, infringing secrecy, obstructing officers
etc, the Majority noted that, taking a contextual interpretation, even s 89(2)(c)
would have to be held to be limited to statements that ‘could intrude directly against
the practical arrangements and successful operation of an election’.107 The
Majority then observed:
An example given during oral argument was a statement falsely informing voters that a
voting station, or voting stations in a particular region, had been closed. Examples can
easily be multiplied. False statements that a candidate for a particular office has died, or
that voting hours have been changed, or that a bomb has been placed, or has exploded,
at a particular voting station, or that ballot papers have not arrived, or omit a particular
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Ibid at para 162.
See also Brown v Hartlage (note 89 above) at 46 (A similar point was made where the Court bluntly
stated: ‘The State’s fear that voters might make an ill-advised choice does not provide the State with
a compelling justification for limiting speech.’)
105 Without citing Spiller.
106 Spiller (note 31 above) at para 104 (emphasis added).
107 DA v ANC (note 1 above) at para 139 (emphasis added).
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candidate or party, would all have the effect of jeopardising the practical mechanics of
securing a free and fair election.108

What is important about the Majority’s examples is that each of them – to borrow
American vocabulary – are ‘content-neutral’ with respect to substantive expression
about political parties or candidates. In other words, they are concerned not with
how voters exercise their choices in response to election speech, but that they
exercise it in the first place. Perhaps unfortunately, however, the Majority declined
to develop this argument further, holding that it was not necessary to do so in
light of its finding that the DA’s SMS was a comment.109 The underlying basis,
however, was evidently that of autonomy,
Let us sum up the argument. The key point of difference between the Majority
and the Dissent on the interpretation of s 89(2)(c) of the Electoral Act was the
extent to which a ‘comment’ must list out the ‘facts’ upon which it is based,
in order to prima facie be taken out of the prohibitive ambit of the term ‘false
information’. Both the Majority and the Dissent relied upon the fair comment
defence in defamation law, the roots of which lie in Innes CJ’s observation that
to qualify as a comment, a statement must not rely upon ‘its own authority’. The
Dissent invoked the interpretation of this principle in subsequent cases such as
McBride (and the common law case of Telnikoff ) to hold that the underlying facts
must be sufficiently ‘notorious’, which the Nkandla Report was not. Consequently,
the Dissent held that the DA’s SMS was a ‘fact’, and that – in turn – required
answering the further question of whether it was ‘true’ or ‘false’. The Majority,
on the other hand, relied upon Innes CJ’s statement itself (and also, unknowingly,
followed the dictum of the UK Supreme Court in Spiller) to hold that as long as
the DA’s statement had referenced its source (which was in the public domain) it was
a ‘comment’, and therefore beyond the scope of s 89(2)(c).
I have argued that the disagreement between the Majority and the Dissent
was not simply a disagreement about what the defence of fair comment,
properly understood, required, but a deeper disagreement about the nature of
the relationship between candidates and constituents in the context of a political
election, and in the constitutional context of the rights to free speech and a
multi-party democracy. The Majority was correct in holding that incorporation
by reference was sufficient, but the major premise of that argument – that election
speech was structured by a relationship of heightened autonomy between speakers
and audiences – remained unarticulated.
The Majority also appeared to believe that after drawing the fact/comment
distinction in favour of the latter, its job was done. This, however, is not
immediately obvious. As the Concurrence pointed out, had the DA’s SMS said
that the Nkandla Report ‘shows how Zuma is now living in Costa Rica’, then
surely there was a strong case for classifying this as ‘false information’, even
though it referenced the Report as its authority.110 This is why, in fact, the defence
of fair comment requires not merely that there be a ‘comment’, but that it be
108
109
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‘fair’ – a word that has been interpreted to mean requiring a relationship of
‘relevance’ between the underlying facts and the defamatory statement.111 The
underlying justification appears to be – once again – that if my stated source has
no relevant relation with my defamatory statement, then it can hardly constitute
authority for it (regardless of my claims). The statement in question, therefore,
once again becomes reliant upon the speaker for its authority. And likewise, even
if the Dissent was correct that the DA’s SMS did constitute a statement of fact, it
would still need to show that the statement was ‘false’ for it to fall within s 89(2)
(c). This would require it to examine what, precisely, was the meaning of the SMS.
Consequently, after deciding upon the correct interpretation of s 89(2)(c), there
was some further work to be done: the Court had to interpret what the DA’s SMS
meant. This task was undertaken by the Dissent and by the Concurrence. Let us
turn to that issue.

III

What the SMS Said (and What It Meant)

Let us go back to the DA’s SMS. It stated that: ‘The Nkandla report shows how
Zuma stole your money to build his R246m home. Vote DA on 7 May to beat
corruption. Together for change.’
There are three possible readings of this text. First, that the Nkandla Report
had made a finding that President Zuma committed the crime of theft to build
his home. This was the holding of the Electoral Court112 and of the Dissent
in the Constitutional Court.113 Secondly, that an interpretation of the Nkandla
Report illustrated that Zuma committed the crime of theft. This seemed to be the
understanding of the Majority opinion in the Constitutional Court.114 And thirdly,
that the Nkandla Report had found that President Zuma was responsible for the
unethical use of public funds to build his home. This was the interpretation of the
High Court115 and of the Concurrence in the Constitutional Court.116
As the Concurrence correctly pointed out, the word ‘stole’ was certainly capable
of a range of meanings that went beyond the legally recognised crime of theft.
Indeed, very recently, the Queen’s Bench for Saskatchewan had actually found
that the word ‘steal’, in a newspaper article critical of a Canadian politician’s
utilisation of public money, simply referred to ‘improper use of taxpayer funds’.117
On what basis, then, could a court select one of these three interpretations of the
DA’s message? Let us first look at the Dissent. The Dissent found that an ‘ordinary
reasonable reader would perceive the SMS as saying that the Nkandla Report said
that Mr Zuma stole taxpayers’ money to build his R246 million home’.118 The
111 Spiller (note 31 above)(In Spiller, amicus curiae argued that the ‘fairness’ requirement be jettisoned
altogether, and the defence be rechristened the defence of ‘comment’. The Supreme Court rejected the
argument).
112 ANC v DA (note 8 above) at para 18.
113 DA v ANC (note 1 above) at paras 57 and 60.
114 Ibid at para 152.
115 ANC v DA (note 8 above) at paras 58, 70 and 72.
116 DA v ANC (note 1 above) at paras 198–203.
117 Vellacott v Saskatoon Starphoenix Group Inc 2012 SKQB 359 at para 82.
118 DA v ANC (note 1 above) at para 96 (emphasis added).
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Majority, on the other hand, held that ‘“shows how” must not be understood
literally to mean that the Report actually says, in as many words, that the President
is guilty of theft. It may also mean “demonstrate[s] or prove[s]” … in other words,
the SMS tendered to its recipients an interpretation of the Report. A reasonable
reader of the SMS would have understood this.’119
Both the Majority and the Dissent, therefore, treated the DA’s SMS as a linguistic
artifact, and interpreted it from the point of view of a hypothetical ‘reasonable’
reader. Unsurprisingly – and despite relying on the same set of precedents – they
differed on how the reasonable reader would have interpreted the SMS. This is
not novel. In Crawford, which both judgments relied on, the question was how
to interpret the phrase ‘they are criminals in the fullest sense of the word’, used
to refer to certain labour leaders who had been deported. The Trial Court judge
observed that:
[Did the speaker] mean ... that the plaintiff and his friends were criminals ... that they
belonged to the criminal classes and had been convicted or deserved conviction for crimes
for which they could properly be branded as criminals or did he mean that men who were
responsible for all the trouble to which he had referred might be truthfully described as
criminal? In my opinion the latter and not the former is the correct view.120

The basis of the trial judge’s finding was that the speaker had used the word
‘fanatics’ just before using the word ‘criminal’ and had stated that ‘fanatics’ was
an inadequate description. Consequently, it would appear that the word ‘criminal’
had not been used in its legal sense but in the sense that ‘these men were leaders
of the labour movement and had taken a leading part in inciting the people and
that it was their conduct which was mainly responsible for the results which
ensued’.121 However, on appeal, Innes CJ disagreed:
The ordinary meaning of criminal is one who has committed a crime, that is, an offence
against society punishable by the State. As generally used it connotes moral guilt. A man
who has contravened a municipal regulation would not properly be described as a criminal;
the word is reserved for graver cases. So that to say that men are ‘criminals in the fullest
sense of the word’ means that, whether convicted or not, they have broken the criminal
law, and are wrongdoers of the criminal class. No doubt the word ‘criminal’ may be used
in a somewhat different sense. When employed as an adjective in such expressions as
‘criminal negligence,’ it may signify nothing more than ‘highly reprehensible.’ But here it
was used as a description of the men, not as an attribute to their conduct. And it would naturally have
been so understood.122

Innes CJ went on to examine the rest of the speech, which – in his view – affirmed
his opinion, and concluded in the following manner:
It must be assumed that those words were understood in their ordinary sense; if they were
capable of another interpretation no evidence was called to prove that the hearers adopted
it. So far as the defendant is concerned, he did say that he did not mean criminals in
the ordinary sense of the word; he meant that the attitude they took up was criminal. If
119
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that was his intention he certainly employed an unfortunate form of expression. But the
question is not what he intended, but what his language in its ordinary signification meant.
When questioned as to why he differentiated between Creswell and the others, he said:
‘A fanatic has honest motives, a criminal is not honest. They want to injure the employer
rather than help the employees.’ So that the matter of moral guilt was present to his mind.123

A similar analysis was undertaken in McBride which – again – was relied upon by
both judgments in DA v ANC. The question in that case was whether calling an
amnestied person a ‘murderer’ was defamatory. McBride argued that a ‘murderer’
necessarily meant someone who had been convicted of murder in a court of law.
The effect of the amnesty – which McBride had been granted – was to wipe out
all legal consequences of the act of killing. Consequently, it was ‘false’ to call him a
murderer in light of his amnesty. The Constitutional Court disagreed, holding:
[T]his is to redefine language. In ordinary language ‘murder’ incontestably means the
wrongful, intentional killing of another. ‘Murderer’ has a corresponding sense. More
technically, ‘murder’ is the unlawful premeditated killing of another human being, and
‘murderer’ means one who kills another unlawfully and premeditatedly. Neither in ordinary
nor technical language does the term mean only a killing found by a court of law to be murder,
nor is the use of the terms limited to where a court of law convicts.124

The Court buttressed this argument by going into the history of the amnesty
statute, and noting that McBride’s interpretation would ‘disturb the delicate
interplay of benefit and disadvantage the statute reflects, thereby also creating
an untenable anomaly in that only those convicted, but not those never charged,
would gain immunity from truthful description of their deeds’.125
There are obvious differences in the way that Crawford, McBride, and the Majority
and Dissent in DA v ANC interpreted the terms ‘criminals’, ‘murderer’ and ‘stole’,
all of which have both legal and non-legal meanings. But there is something more
important that unites them: all the judgments focused on the ‘ordinary meaning’
of the word used, and how it would be understood by an ordinary, ‘reasonable’
listener. To clarify the ordinary meaning, the judgments analysed the relevant text
itself, and – in the case of Crawford – what was said before and after the offending
phrase. To put it more technically, the judgments’ attribution of meaning to
words and phrases was limited to an examination of their linguistic context – that is,
a word, its historical associations, its syntactic setting and so on.
Contrast this with the Concurrence. Like the Majority, the Concurrence held
that the word ‘false’ must be construed narrowly, in light of the importance

123 Ibid at 119 (emphasis added)(Similarly, while Solomon J dissented, and noted that the word
‘criminal’ had a broad range of meanings, his finding that ‘on this occasion’, the word ‘criminal’ was
being used to refer to the deported persons being the cause of labour troubles, was simply based on
a close textual reading of the speech itself. Although Solomon J did state that in his view, the hearers
would have understood the speaker to be using the word ‘criminal’ in this broad sense, he did not
explain what it was about ‘the occasion’ that prompted this selection).
124 McBride (note 30 above) at para 70. In its written arguments before the Constitutional Court,
the ANC relied on McBride to advocate the ‘ordinary meaning’ of stole as an act of theft. Malindi &
Ebrahim (note 84 above) at paras 62–63.
125 McBride (note 30 above) at para 78.
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of freedom of expression and a robust political discourse.126 It then made the
following important observation:
In a pre-election environment people are generally aware that political slogans can be highly
exaggerated interpretations of facts and that they come from a partisan and subjective viewpoint.
In modern-day democracies spoilt by a multitude of media opportunities, political parties
formulate punchy, provocative and less-than-accurate sound-bites all the time, and are
given a wide berth to do so. Perhaps fairly little of what electioneering politicians say is wholly
incapable of being labelled as ‘false’ in one way or another. …
The point on the fact/opinion continuum where a statement lies will dictate the level
of scrutiny that ought to be applied in determining its veracity or accuracy. The more
the statement tends to be a judgment, opinion, or comment, the less strictly we ought to
evaluate its accuracy. If it is purely an opinion or rhetorical tool, there is more room for
exaggeration or provocative paraphrasing. If it purports to convey a straightforward fact,
such as ‘the polling stations will be closed’, there is little room for reasonable interpretation
or cajoling of the exact wording of the message before it becomes undeniably false.127

The Concurrence went on to find – in tune with the Majority – that the term
‘shows how’ could be understood as a synonym for ‘illustrates’.128 Since, therefore,
there was the suggestion of a value judgment, ‘in the context of a political campaign’,129 a
generous approach needed to be taken. The Nkandla Report had found that there
had been misappropriation of public money, with at least the tacit acceptance
of the President. In this light, the Concurrence held that since, ‘used freely’,130
the word ‘stole’ had a range of meanings, which included misappropriation and
embezzlement, and since the DA’s SMS was ‘not a legal statement … [but] an
election punchline’,131 ‘the conduct alleged in the Nkandla Report does fall under a
broadly conceived but reasonably possible meaning of the word “stole”, used in the
context of an election campaign’.132
Unlike the Majority and the Dissent, in the concurring opinion, we do not
find a single reference to what the ‘ordinary reasonable reader’ would make of the
126

DA v ANC (note 1 above) at para 193.
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128 Ibid at para 197.
129 Ibid at para 198 (emphasis added).
130 Ibid at para 199.
131 Ibid at para 202 (emphasis added).
132 Ibid at para 204 (emphasis added). Here, the Concurrence’s approach bears some parallels with
the observations of the Canadian Supreme Court in WIC Radio. The Court observed that ‘statements
of fact may, in pith and substance, be properly construed as comment. This is particularly so in an
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citing R Brown The Law of Defamation in Canada (2 ed, 1994) 27–317. In other words, the word ‘stole’
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its written submissions before the Constitutional Court. Jamie & Borgström (note 86 above) at paras
71 and 78.
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DA’s SMS. What we do find – on five distinct occasions – is a direct reference
to the ‘context of an election campaign’ in order to discern what meaning is to the
attributed to the word ‘stole’. The Concurrence’s basic argument was that election
discourse involved hyperbole and exaggeration, something of which people were
‘generally’ aware. Consequently, words like ‘stole’, which possessed both a narrow
technical meaning as well as a broader, non-technical one, were to be understood
as carrying the latter if and to the extent they were used as part of political discourse (eg, as
an ‘election punchline’).133 In other words, the Concurrence’s interpretive method
went beyond a reading of the text itself and included its non-linguistic context.
It is necessary to draw an important distinction here. The Majority referred,
as well, to the ‘loud, rowdy and fractious’134 nature of South African political
life and the ‘more immediate dimension’135 that it took during elections. This
insight, however, was used by the Majority to enhance the scope of freedom of
expression during elections (partially through the autonomy principle discussed
above) and not to interpret the meaning of the DA’s SMS itself.136 Similarly, the
High Court relied on an observation of the Witwatersrand Court in Pienaar, where
it had been noted that ‘the Courts must not avoid the reality that in South Africa
political matters are usually discussed in forthright terms. Strong epithets are
used and accusations come readily to the tongue … [and] the public and readers
of newspapers that debate political matters, are aware of this.’137 Although
this observation is strikingly similar to the Concurrence’s, even in Pienaar, the
‘forthrightness’ of South African political discourse was used by the court to
examine the scope of the freedom of expression, and not to interpret the content
of a defamatory utterance.138 And similarly, in McBride, the Constitutional Court’s
invocation of the purposes of the Promotion of National Unity and Reconciliation
Act 34 of 1995 (Amnesty Act) did not play a role in its attributing meaning to
the term ‘murderer’, but the policy question of whether it was consistent with the
purposes of the Amnesty Act to prohibit calling an amnestied person a murderer,
on the pain of damages.139
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See also Rickert (note 89 above)(‘political speech is usually as much opinion as fact’).
DA v ANC (note 1 above) at para 133.
135 Ibid at para 134.
136 See also Jamie & Borgström (note 86 above) at para 45. Similarly, an argument that ‘public
figures’ have to be thicker skinned than ordinary citizens is relevant for interpreting or limiting the
extent of freedom of speech, but not to this enquiry.
137 Pienaar v Argus Printing and Publishing Co Ltd [1956] 3 All SA 193 (W), cf ANC v DA (note 8 above)
at para 47.
138 See also Argus Printing and Publishing Ltd v Inkatha Freedom Party [1992] ZASCA 63, 1992 (3) SA
579 (AD), [1992] 2 All SA 185 (A)(‘right-thinking people are not likely to be greatly influenced in
their esteem of a politician by derogatory statements made about him by other politicians or political
commentators’).
139 For an exposition of this distinction in legal philosophy, see G Bhatia ‘Understanding and
Interpretation: A Fresh Defence of Dworkin’s Interpretivist Theory of Law’ (2015) 40 Australian
Journal of Legal Philosophy 66.
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The Concurrence’s interpretive approach, therefore, broke new ground.140
In technical terms, it privileged the pragmatic meaning (ie, by factoring in nonlinguistic contexts) of a linguistic utterance over its semantic, or sentence meaning.
The difference between the two is illustrated by Paul Grice: If I am standing at a
crossroads, and a man driving in a car comes up to me and asks for directions to
the nearest petrol pump, he clearly wants to be directed to a functional petrol pump.
If I direct him to the nearest petrol pump, but which happens to be closed, I have
faithfully excavated the semantic meaning of his utterance but misunderstood
the pragmatic context in which he asked his question. The situation would be
reversed if the man was in the area, doing a count of all petrol pumps.141
The example is simple but the point is an important one. The interpretation of a
linguistic utterance is incomplete without attention to its pragmatic, non-linguistic
background. However, this does not automatically mean that the complete
pragmatic meaning is what the law requires in every case. The answer to that
question depends upon the normative purposes that the law seeks to accomplish.
Consider, for instance, hate speech. In Afriforum v Malema, the Equality Court was
asked to attribute meaning to the phrase ‘shoot the farmer/Boer’ when sung by
a political leader, in a public address, ostensibly as part of a ‘liberation song’. The
Court had to decide whether to understand the phrase in a metaphorical sense,
that is, about the destruction of the apartheid regime, or in a more literal sense,
that is, actually expressing an intention to shoot farmers/Boers. In finding the
latter, the Court held that in the case of multiple meanings, ‘the search is not to
discover an exclusive meaning but to find the meaning the target group would
reasonably attribute to the words’.142 Considering that the entire purpose of hate
speech law was to protect targeted minorities from discrimination, and to give
them a sense of security in inhabiting a shared space, the Court correctly decided
to attribute meaning to the impugned phrase by taking the point of view of the
targeted group, within the existing historical and social context.
Consider, on the other hand, Le Roux v Dey.143 The Supreme Court of Appeal
had to decide whether it was defamatory for a student to photoshop a school
teacher’s and school principal’s faces onto the bodies of two naked bodybuilders
140 Perhaps tellingly, where Van der Westhuizen J lays out his interpretive approach and then
applies it, the only reference to precedent is for the proposition that technical terms have multiple
meanings. DA v ANC (note 1 above) at paras 194–204, and in particular para 198. Pienaar is not
cited. Interestingly, however, in Yutar, which both the Majority and the Dissent referred to extensively
(although not in this point), the Court, in determining the meaning of the word ‘confirm’ as used in a
court submission, noted that ‘in relation to evidence, the word “confirm”, although it is capable of the
wider meaning, is frequently used in our Courts to express a lesser notion than complete confirmation in
each and every respect’. Yutar (note 45 above) at 6.
141 P Grice Studies in the Way of Words (1991) 32.
142 Afriforum v Malema [2011] ZAEQC 2, 2011 (6) SA 240 (EqC), 2011 (12) BCLR 1289 (EqC) at
para 109. See also South African Human Rights Commission v Qwelane [2017] ZAGPJHC 218, [2017] 4 All
SA 234 (GJ), 2018 (2) SA 149 (GJ)(the High Court, sitting as the Equality Court, found Jon Qwelane’s
homophobic speech to be in violation of the provisions of the Equality Act. Crucially, the decision was
based, in part, on witness testimony of members of the LGBTI+ community, who personally affirmed
the discrimination they had faced as members of a protected group, as well as the psychological impact
of homophobic slurs upon them).
143 [2010] ZASCA 41, 2010 (4) SA 210 (SCA), [2010] 3 All SA 497 (SCA).
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involved in homoerotic action. The students argued that the audience in this
case, being limited to members of the school, would have been ‘in the know’ and
would not have drawn any association between what the photoshopped picture
was apparently portraying, and the actual relations between the teacher and the
principal. The (partially) dissenting opinion accepted this argument, and framed
it as a question of meaning:
If one were to apply the traditional test by postulating the reaction of hypothetical ordinary
right-thinking persons generally, such persons who are outsiders to the particular school would not
know or understand the context in which it was created or published: thus, they would not know the
two men whose faces have been superimposed onto the naked bodies; they would not
know their true character and disposition; they would therefore not see the incongruity
in the situation; they would not recognise the strategically placed school emblems and
would not understand the significance of those emblems in relation to the two figures
depicted in the picture. They would not know that the picture was created and circulated
by adolescent schoolboys in an attempt to poke fun at their principal and vice-principal.
In short, such outsiders would not understand the ‘natural and ordinary meaning’ conveyed by the picture
– as little as if a picture were shown to them bearing a subtitle in Mandarin. The subtitle
in Mandarin would first have to be translated before the reasonable person of ordinary
intelligence would be able to determine whether or not it carries a defamatory meaning.
Here, the reasonable outsider would require a ‘translation’ of a different kind before being
able to interpret the picture in question.
The audience for which the picture was intended, namely the defendants and their fellow learners at the
school, saw it quite differently. Some of them received it on their cell phones, others saw the
printout that was made by the second defendant. Their reactions, while not decisive, were
certainly significant. Being familiar with the context, they immediately recognised the
attempt at humour and laughed at the incongruity conveyed by the picture.144

The majority in Le Roux, on the other hand, while agreeing that the ‘reasonable person’ was not an abstraction, and had to be contextualised, nonetheless
rejected the argument on the basis that ‘interpretation is an objective issue. Actual
loss of reputation is not required, nor is belief in the defamation.’145 In other words, the
difference in Le Roux between the majority and the dissent in deciding what
(pragmatic) factors were relevant for determining ‘meaning’ depended upon their
disagreement over what defamation was actually about (demonstrable loss of
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Ibid at paras 60–61 (emphasis added).
Ibid at para 15 (emphasis added). See also Le Roux & Others v Dey [2011] ZACC 4, 2011 (3) SA 274
(CC), 2011 (6) BCLR 577 (CC)(On appeal, the separate judgments of the Constitutional Court dealt
with the issue, although not in detail. For example, in a dissenting opinion (holding that there was no
defamation) Froneman and Cameron JJ noted that ‘in the school context, the likely childish origins of the
image would, without doubt have played a role in, if not determined, the likely viewer’s assessment
and understanding of the image’ (at para 162). The Majority, on the other hand, applied the test of
the ‘reasonable reader of ordinary intelligence’, which it conceded was a ‘legal construct’ (at paras
89–90). I have, however, discussed the judgment of the Supreme Court of Appeal because, on this
issue, the elaboration of the arguments is more detailed and lucid, and the difference between the two
approaches starker).
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reputation or merely a ‘tendency’ towards loss of reputation).146 Indeed, there are
other situations where there might be good reasons for selecting semantic meaning
over pragmatic meaning. For instance, there are some legal scholars who argue
that the interpretation of statutes should be limited to their semantic meaning for
reasons of democracy, the rule of law, and given that the pragmatic context is
unavailable to the audience.147
However, in DA v ANC, the Dissent (and to a lesser extent, the Majority) failed
to provide reasons for selecting the semantic meaning of ‘stole’ over its pragmatic
meaning. In fact, it would appear that the context of elections, and the context of
the Electoral Act, is one that would require close attention to pragmatic meaning.
Since s 89(2)(c) is part of a series of provisions aiming to prevent ‘unfair influence’
upon elections, a point specifically highlighted by all three opinions, the starting
point of any enquiry would need to be in what manner, precisely, a particular
statement ‘influenced’ potential voters. For this, one would need to examine not
how an abstract, ‘reasonable’ person would understand the offending text but
how a potential voter during an election campaign would understand it.
What the Concurrence understood – without fully articulating it – was that
the statement ‘the Nkandla Report shows how Zuma stole your money to build
his R246m home’ would mean different things depending upon whether the
statement was read out in court, whether it was part of an academic biography
of President Zuma, or whether it was communicated by a rival political party to
its constituents in an election campaign. His concurring opinion – unlike the
Majority and the Dissent – was sensitive to the non-linguistic background of a
linguistic utterance and, consequently, in its interpretation of what the DA’s SMS
meant, is more persuasive than either.

IV  Conclusion
In this essay, I have argued that DA v ANC was correctly decided by the
Constitutional Court. The DA’s SMS did not violate s 89(2)(c) of the Electoral
Act or the Code. More specifically, I have argued that there were two significant
points of difference between the Majority and the Dissent, and between the
Dissent and the Concurrence.
First, the Majority and the Dissent disagreed on whether a reference to the
Nkandla Report as the ‘source’ of the claim in the DA’s SMS was sufficient to
146 English cases, in deciding upon the range of meanings possible to attribute to a defamatory
utterance, have largely adopted the test of the ‘ordinary, reasonable’ viewer or reader (see, for example,
Skuse v Granada Television [1993] EWCA Civ 34; Gillick v BBC [1995] EWCA Civ 46), or that of ‘ordinary
and natural meaning’, which is the meaning that ‘ordinary men and women going about their affairs’
(Lewis v Daily Telegraph [1964] AC 234, 266) or readers as ‘reasonable men’ would have understood (see,
for example, Slim v Daily Telegraph [1968] 2 QB 157). One arguable exception to this rule is the concept
of innuendo, which is not so much about the linguistic meaning of an utterance but about the implications
that it conveys (in light of certain extrinsic facts). As Lord Hodson explained in Lewis v Daily Telegraph
at 271: ‘[A] man is a good advertiser only becomes capable of a defamatory meaning if coupled with
proof, for example, that he was a professional man whose reputation would suffer if such were believed
of him.’
147 See, for example, G Bhatia ‘The Politics of Statutory Interpretation: The Hayekian Foundations
of Justice Antonin Scalia’s Jurisprudence’ (2015) 42(3) Hastings Constitutional Law Quarterly 525.
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characterise the statement in the SMS as a ‘comment’ (and therefore, prima facie,
beyond the scope of s 89(2)(c)). I argued that the Majority was correct to hold
that it was, but fell short of providing an adequate conceptual grounding for this
finding. This was especially important, because the history of fair comment and
defamation law, which was relied on by way of analogy by both judgments, could
be read to be equally supportive of both points of view. The crucial missing
step, in my view, was an analysis of the extent to which, relative to the context
of defamation, an election campaign presupposed a relationship of autonomy
between candidates and constituents. Drawn from constitutional principles and
precedent, and applied to the facts of this case, the principle of autonomy, when
read into s 89(2)(c) of the Electoral Act, only required the DA to refer to the
Nkandla Report, which was already in the public domain. The DA discharged
this obligation.
While the Majority stopped at this point, the Dissent and the Concurrence
addressed the further – and in my view, necessary – question regarding the meaning
of the DA’s SMS. While the Dissent found that the SMS insinuated that the
Nkandla Report had alleged that President Zuma had committed the crime of theft,
the Concurrence read the word ‘stole’ in a broader sense. I argued that the root of
the disagreement was the Dissent’s application of a semantic theory of linguistic
meaning, while the Concurrence adopted a pragmatic theory of meaning. A full
interpretation of any linguistic utterance requires the non-linguistic, pragmatic
context to be taken into account. Consequently, if the Dissent wished to limit
the range of meanings of the DA’s SMS to those covered by semantic/sentence
meaning, then the onus was upon it to justify that choice. This it failed to do.
On the other hand, the context of an election – as the Concurrence understood
– seemed to require an even greater scrutiny of the full pragmatic meaning of
statements, a scrutiny that would lead to the conclusion that the word ‘stole’, in
the SMS, was not limited to ‘the crime of theft’.
Therefore, I would argue that it is a combined reading of the Majority and the
Concurrence, in light of the theoretical concepts outlined above, that provides
a complete answer to the set of constitutional questions raised in DA v ANC.
Furthermore, these concepts are not limited to defamation or to electoral speech,
but apply to a range of issues that arise under s 16 of the Constitution. In particular,
the principle of audience autonomy is important in deciding when concepts from
one field of free speech jurisprudence can be migrated to another. Perhaps more
importantly, audience autonomy can assist courts in deciding how to strike the
‘balance’ between free speech and other constitutional rights, or under the social
interests mandated by s 36 of the Constitution. Close attention to the principle of
audience autonomy – and the extent to which it applies in the area of free speech law
under consideration – would help courts to craft responsive balancing principles
under the Constitution. In addition, when it comes to interpreting speech acts
themselves, courts must be cognisant of the distinction between semantic and
pragmatic meaning, and ask themselves whether the context requires one or the
other. The courts’ hate speech jurisprudence already reflects an awareness of this
principle, and there are strong signs that other areas will as well.
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My Vote Counts: The Basis and Limits
of a Constitutional Requirement of
Political Disclosure
Graeme Orr*
Should disclosure of information about the finances of political parties and
candidates be constitutionally mandated? If so, on what basis? And how might
such a constitutional mandate to political information be delimited, so it does
not expand into sensitive areas such as the internal workings of parties or private
affairs of candidates? Each of these questions is raised by litigation initiated in
South Africa by a not-for-profit group, My Vote Counts NPC.
The path to this goal involves arguing that South Africa’s constitutional ‘right’
to freedom of information (FOI) penetrates into the financial affairs of political
parties. The litigation seeks to cure a significant lacuna in the law of electoral
politics in South Africa, namely the absence of financial disclosure obligations on
national political parties. Such laws are commonplace across liberal democracies,
in the form of rules requiring parties to declare the receipt of any significant
donations and gifts.1
But rather than continuing to press the legislature – in effect the caucuses
of the parliamentary parties and especially the dominant ANC party – to selfimpose such obligations, the group has upped the ante. It has taken the judicial
review path under the Constitution of the Republic of South Africa, 1996 (the
Constitution) to have the Court dictate to the legislature that political finance
disclosure laws must be enacted. In My Vote Counts 1,2 the opening stanza of the
litigation, the Constitutional Court rejected the initial plaint and split on issues of
substance and procedure.

* Professor, Law School, University of Queensland. Thanks to Greg Dale for research assistance
and to Hue Mai whose PhD on FOI law I supervised and which provided suggestive reading. A
version of this paper was presented at the December 2016 Constitutional Court Review Symposium in
Johannesburg. I am grateful to Stu Woolman and Michael Bishop for the invitation, and to them and
others for their helpful comments. After finalising this article, the judgment in My Vote Counts NPC v
Minister of Justice and Correctional Services [2018] ZACC 17 was handed down on 21 June 2018 where the
Constitutional Court essentially confirmed the High Court’s earlier order in My Vote Counts 2 (note 3
below).
1 Donors in many regimes also have reciprocal legal obligations. There is as yet no suggestion
that the South African FOI mandate must apply to individuals and businesses directly, as opposed
to parties. In practice donors are less likely to know of their disclosure obligations than are parties.
But such obligations act as a check on the parties, especially if they capture cases where a donor has
donated multiple amounts, or through slightly different names, and the parties’ accounting systems
have missed aggregating those donations.
2 My Vote Counts NPC v Speaker of the National Assembly [2016] ZACC 31, 2016 (1) SA 132 (CC), 2015
(12) BCLR 1407 (CC).
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Follow up litigation – which I would love to call My Vote Counts Twice, but
which is formally dubbed My Vote Counts 23 – is working its way towards the
Constitutional Court. In September 2017 a High Court judge declared South
Africa’s FOI law to be ‘invalid’ to the extent that it does not provide for any
disclosure of private funding of political parties.4 Constitutional Court review of
this decision is expected in the first half of 2018.
The procedural aspects of this litigation are either a wonderland or a minefield.
Which descriptor you prefer will depend on your view of the role of apex courts
in developing positive constitutional mandates (as opposed to just vetoing laws
which they believe overreach limitations on power). Assuming the Constitution
implicitly requires disclosure of donations to parties, one procedural conundrum
involves whether this renders the present FOI statute unconstitutional because it
fails to provide that disclosure. Or would it mean that Parliament can be judicially
directed to enact fresh legislation, say a new part to the electoral code, to regulate
party finances?
This article will skirt procedural and jurisdictional niceties and focus on the
substance of the litigation. These substantive issues should be of interest to those
around the globe who are concerned with either the ideal reach of FOI, or the legal
conception of parties and regulation of electoral politics. Regardless of whether
one approaches these fields – FOI law and the law of electoral democracy –
from a philosophical, statutory or constitutional framework, the normative issues
raised by the litigation are thought-provoking.
The litigation particularly invites us to reconsider the standard accounts of the
purpose and scope of FOI, in the context of regulating money in politics. Both
FOI and campaign finance have been issues for public law since even before the
emergence of ‘modern’ electoral democracy through universal suffrage in the late
19th and early 20th centuries. FOI dates, as we shall see, to the Swedish Freedom
of the Press Act of 1776. From the mid-Victorian era, candidate expenses have,
in many democracies, been subject to regulation. In Westminster parliamentary
elections this first arose through disclosure via publication of expenses, then via
caps to limit the size of campaigns, as now apply in both the United Kingdom and
some of its ‘dominions’.5 As early as 1907 the United States, for its part, sought
to prohibit corporate donations to federal parties or candidates.6 Yet, curiously,
there is precious little literature or debate uniting FOI and political finance.
The scheme of this article is to explore these linkages and to welcome the
litigation, whilst issuing a cautionary warning. Ultimately, the paper argues for
four propositions:
3 My Vote Counts NPC v President of the Republic of South Africa [2017] ZAWCHC 105, 2017 (6) SA 501
(WCC), [2017] 4 All SA 840 (WCC).
4 Ibid at para 75.
5 Corrupt Practices Prevention Act 1854 (UK) and Corruption and Illegal Practices Prevention
Act 1883 (UK).
6 Tillman Act 1907 (US) PL 39–56. Though riddled with loopholes in the US, particularly since
the neo-liberal ruling in Citizens United v FEC 558 US 310 (2010), the idea of capping or prohibiting
donations to parties and candidates is now commonplace. See, for example France (bans on direct
contributions by entities), Israel (caps on donations) and Canada (limited donations, from individual
electors and permanent residents only).
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1.
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Beyond access to personal or private information, FOI is not normally
conceived as an individual ‘right’. In contrast, the franchise is a cornerstone
entitlement of individual adults in any democracy. Unusually, the South
African Constitution explicitly recognises FOI both as an entitlement of
persons and as an important adjunct to the exercise of other constitutional
guarantees, including the right to vote. By splicing together these two
constitutional yarns, My Vote Counts seeks to weave its case that voters
deserve and even need financial disclosure by political parties.
FOI classically applies to state agencies. Outside communist or totalitarian
systems, political parties are not arms of the state. But alongside its
constitutional mandate of FOI, the South African Constitution is also
unusual in insisting that political parties enjoy some ‘clean’ public funding.7
When parties – or for that matter other civil society bodies – receive
significant taxpayer financial support, there is a strong argument that their
internal finances be open to public scrutiny. This argument is oddly lacking
in both My Vote Counts 1 and My Vote Counts 2.
Making this link between FOI, elections and public funding of parties not
only bolsters the rationale for an implied constitutional requirement of
disclosure of party finances. It can also rein in the FOI–political disclosure
nexus. There is otherwise a risk that sensitive information will be demanded
of electoral actors in future, based on the contestable idea that parties are
quasi-public agencies, or on vague notions about what is ‘required’ for an
‘informed’ franchise. That risk has already come to pass in Indian Supreme
Court cases requiring candidates to declare information about their past,
cases surprisingly not discussed in My Vote Counts 1 or My Vote Counts 2.
Freedom of political association and the need to avoid discrimination
against candidates are values worth balancing in developing jurisprudence
in this area.
The claim that political finance disclosure is an important element of
electoral deliberation by voters has a weak empirical basis. However, the
goal of shining light on political donations is such a fundamental one
that it is reasonable to ground it within the constitutionalised franchise.
Understood as a tool for good governance, FOI can be rationally linked to
political finance disclosure. This is because disclosure of private funding
of politics enables media scrutiny of – and hence public and even electoral
debate about – behind-the-scenes links between politicians and business
and lobby groups. Whilst political finance disclosure alone is no panacea for
free and fair elections, disclosure of political finances serves anti-corruption
and integrity purposes. These broader, good governance aims are part of the
ideal of the franchise to create accountable, representative government.

7 The term ‘clean money’ has US origins, eg the Maine Clean Election Act, a product of a 1996
citizen-initiative.
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I

Background – South Africa’s Political Finance R egime

According to a Money, Politics and Transparency project, South Africa rates a
mere 36 per cent for its overall political finance laws.8 To put this in context,
Africa as a whole has the least developed political finance regulations of any
region in the world. Of the countries on the continent that were surveyed and
rated, South Africa was behind Kenya yet ahead of Rwanda, Nigeria and Ghana,
and well ahead of Botswana and Malawi. Such headline ratings, however, obscure
as much as they reveal.
As Ohman, in his recent report for International IDEA explains, South
Africa’s modest rating was inflated because of its provision of public funding to
parties, and the respect and resourcing accorded to its constitutionally enshrined
Independent Electoral Commission.9 Some form of ‘equitable and proportional’
public funding is required, under s 236 of the Constitution, to ‘enhance multiparty democracy’. This is currently provided for in the Public Funding of
Represented Political Parties Act.10 Outside the constitutional mandate of ‘clean’
public funding and the esteem of its Electoral Commission, South Africa fares
poorly by international standards of electoral fairness and integrity. In particular,
it has had a laissez-faire approach to not just private donations to parties and
candidates, but to campaign expenditure and to the role of third party political
actors such as corporate lobby groups and unions.
Unsurprisingly then, the Money, Politics and Transparency project scored
South Africa at a miserable 17 per cent for its ‘reporting and public disclosure’
laws. This low rating was largely due to the absence of any requirements for
parties to disclose private donations or to account for their expenditures.11 To
provide a non-African comparison, Australia’s national system ranked better,
if still unsatisfactorily, at 41 per cent for its overall political finance laws; its
disclosure system rated 64 per cent.12 Australia’s national system is similar to
South Africa’s in providing ‘clean’ public funding and for having a professional
and independent Electoral Commission. However, Australia, unlike South Africa,
has a 33-year history of requiring annual disclosure of all sizeable donations to
national parties and candidates, and more recent laws requiring similar postelection disclosure by ‘third party’ campaigners.
What of South Africa in a broader international context? Around 88 per cent of
180 countries surveyed by International IDEA in 2012 had laws requiring some

8 Money, Politics and Transparency Campaign Finance Indicators, available at https://data.
moneypoliticstransparency.org/ (accessed 8 June 2018). In contrast, other African countries tend to
score less well in practice than on paper, reflecting cultural and resourcing problems in enforcing
formal legal provisions.
9 Constitution ss 190–191.
10 Act 103 of 1997 (Party Funding Act).
11 Money, Politics and Transparency Campaign Finance Indicators, available at https://data.
moneypoliticstransparency.org/countries/ZA/ (accessed 9 April 2017).
12 Australia is a federal nation; a majority of its states now have both tighter disclosure law and a
more comprehensive funding regime than at the national level.
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level of financial disclosure by candidates or parties or both.13 Drilling into that
figure, 75 per cent of those surveyed required disclosure from parties, and 65 per
cent from candidates (leaving loopholes in countries which did not cover both).
Altogether, 75 per cent required some disclosure of private donations, whether
the onus was on parties, candidates or both. But only 65 per cent made financial
disclosure fully public.14 These worldwide figures include many illiberal electoral
systems. In Europe, about 95 per cent of countries required public disclosure of
political donations.15 South Africa’s laggard status is also illustrated by reference to
the Convention against Corruption, a United Nations initiative which came into
force in late 2005. That treaty calls on nation states to ‘consider taking appropriate
legislative and administrative measures … to enhance transparency in the funding
of candidatures for elected public office and, where applicable, the funding of
political parties’.16
Thus, until now South Africa has had a very laissez-faire political finance
system. I say ‘until now’ because, in September 2017, an exposure draft of a
Political Party Funding Bill was gazetted.17 The bill would, for the first time,
provide for some disclosure of donations to parties. Private gifts, in cash or kind,
above a threshold, would be disclosable on both an annual basis and also within
one month of an election. Donations from foreign governments, persons or
entities, or organs or agencies of the state, would also be prohibited. Anonymous
donations above the threshold would still be permitted, but not to a party directly.
Instead they could be given to ‘a multi-party democracy fund’, to be distributed
along similar lines as public funding: that is, as a reward for success in elections
to the National Assembly and the provincial legislatures. This relatively thin bill
appears some 23 years after the first democratic election in the country. It has,
almost certainly, been prompted by the My Vote Counts litigation. Whilst a start, it
is not the constitutionally mandated, nor relatively continuous, disclosure that the
backers of the litigation are pressing for.

II The My Vote Counts Litigation
The My Vote Counts litigation was foreshadowed by a 2005 suit involving the
Institute for Democracy in South Africa v ANC.18 There, another not-for-profit group
sought to leverage the constitutional guarantees of FOI and the right to vote
into a ‘principle that political parties, or at least those who hold seats in the …
13 M Ohman Political Finance Regulations around the World: An Overview of the International IDEA Database
(2012) at 38, available at https://www.idea.int/sites/default/files/publications/political-financeregulations-around-the-world.pdf (accessed on 8 June 2018).
14 Ibid at 38–43.
15 Ibid.
16 Convention against Corruption art 7(3). It is notable that unlike measures to establish anticorruption, anti-bribery and proper government procurement mechanisms, in the Convention
political finance disclosure is seen as a desirable but not yet mandatory. For more on the international
standards that might apply to South Africa in this area, see J Tham ‘My Vote Counts, International
Standards and Transparency of Political Party Funding’ (2016) 8 Constitutional Court Review 74.
17 Government Gazette GN 41125 (19 September 2017).
18 Institute for Democracy in South Africa v ANC [2005] ZAWCHC 30, 2005 (5) SA 39 (C), [2005] 3 All
SA 45 (C).
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legislatures, are obliged … to disclose particulars of all the substantial donations
they receive’. The Western Cape High Court held19 that party fundraising was a
private, not public matter within the Promotion of Access to Information Act
(PAIA).20 The presiding judge also held that, to raise a constitutional matter,
the plaintiffs needed to directly attack that statute. On top of that, he held that
there was ‘no rational connection’ between party donation records and other
political guarantees in the Constitution to freedom of expression or freedom of
association.21
Undeterred by those apparent judicial nails in the coffin, and given the
continuing inaction of the National Assembly on transparency in political
finance,22 My Vote Counts launched suit in the Constitutional Court in 2014. It
named as respondents the Speaker of the Assembly, the President of the Republic,
the Ministers for Justice and Home Affairs, and a host of political parties. The
applicant’s focus was, like the Institute for Democracy before it, on building
a mandate for disclosure of private funding of political parties out of the FOI
guarantee found in Chapter 2 of the Constitution, the ‘Bill of Rights’:
32 Access to Information
(1) Everyone has the right of access to —
(a)   any information held by the state; and
(b) any information that is held by another person and that is required for the exercise or
protection of any rights.
(2) National legislation must be enacted to give effect to this right, and may provide for
reasonable measures to alleviate the administrative and financial burden on the state.

My Vote Counts, following the hint in the earlier case, argued that disclosure was
‘required for the exercise’ of the right to vote provided in s 19 of the Constitution,
rather than more broadly to support freedom of expression. It sought an order
that the existing PAIA legislation was inadequate, but avoided a direct attack on
its constitutionality. Presumably it feared the baby of FOI might be thrown out
with the bathwater. Nor did it do more than ‘faintly’ seek to argue that parties
were to be conceived as organs of the state.23 Instead it sought an order that, in
effect, would require Parliament to broaden PAIA, or amend the relevant electoral legislation, to embrace disclosure of donations to parties.
A majority of seven judges, led by Khampepe, Madlanga, Nkabinde JJ and
Theron AJ, held against the applicant. They concluded that Parliament had not
failed in its constitutional obligations regarding FOI. The thrust of the majority
opinion was not concerned with the substance of the case in the sense of the
relationship of FOI to party finance. Rather, it sought to rebuff what it felt was
a ‘thinly veiled attempt at [judicially] prescribing to Parliament to legislate in a
19

Ibid at paras 30–32.
Act 2 of 2000.
21 Ibid at para 41. Freedom of expression and association are found in the Constitution ss 16 and
18 respectively.
22 In enacting public funding in 1997, a National Assembly committee report said it was the ‘first
stage of a process’, with the ‘need for public disclosure of private funding received by political parties’
to be a key stage ‘to be addressed in the near future’. My Vote Counts 1 (note 2 above) at para 11.
23 My Vote Counts 1 (note 2 above) at para 113.
20
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particular manner’.24 In passing over the substance, the majority casts aspersions
on the necessary relationship of information about political finance to the right
to vote, whilst explicitly leaving the question open.25 In doing so, it effectively
invited round two of the litigation, but on a condition that the applicant mounts a
‘frontal challenge’ explicitly questioning the constitutional validity of the existing
statute: PAIA.26 As we noted in the introduction, My Vote Counts regrouped, and
mounted that frontal challenge successfully before a single judge in the Western
Cape High Court in 2017.
In dissent four judges, led by Cameron J, held for My Vote Counts. They
found that disclosure of private funding of political parties was required for the
exercise and protection of the franchise.27 Citing the Court’s earlier decision in
Ramakatsa, the minority stressed the constitutional ‘centrality of political parties
[as] “veritable vehicles … for facilitating and entrenching democracy”’.28 They
linked information about party finances to the s 19 right to vote, arguing that
the franchise was more than a formal right to ‘make a cross upon a ballot paper’
in a system aggregating existing electoral preferences.29 Rather, the right to vote
necessarily, or at least ideally, implied an informed choice.30 Information about
private financial contributions to parties, it was reasoned, may assist electors to
know who or what ‘particular social interest, policy or viewpoint’ is sought to be
advanced by or through that party.31
In doing so the minority judges invoked the notorious post-Watergate US case
of Buckley v Valeo.32 In Buckley, the US Supreme Court claimed that knowledge of
donors allows electors to ‘place each candidate in the political spectrum more
precisely … than is often possible solely on the basis of party labels or campaign
speeches’.33 This reasoning of the Constitutional Court’s minority opinion
has since been endorsed by Meer J in the High Court in My Vote Counts 2. She
asserted that the ‘unique’ and ‘influential’ role of political parties means that
voters ‘reasonably required’ information about ‘whence and from whom their
funds derive’.34
As in the earlier Institute for Democracy decision, the dissenting judges found
that PAIA did not provide for disclosure of donations received by parties, even
under a constitutionally informed interpretation. Besides the obvious lack of
parliamentary intent to cover that terrain, PAIA is of a vintage predicated on a
‘pull-model’. Its scheme is to invite South Africans to identify and make requests
for the release of specific information. Nor does PAIA impose any obligation on
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bodies like parties to keep records of donations.35 But more deeply, the PAIA
regime, like most FOI laws around the world, has its central focus on ‘public
bodies’ (state organs) not ‘private bodies’. Admittedly, the South African FOI
regime – given its constitutional linking of FOI to other core constitutional
‘rights’ – is more generous than others in the way it imposes some obligations
on non-state bodies to produce information to enable the exercise of those
rights. But PAIA only extends that obligation to natural and juristic persons, not
unincorporated associations such as political parties.36
The dissenting opinion implicitly criticised the majority for allowing ‘form
[to] prevail over substance’, and cast the Constitutional Court as the ultimate
arbiter and enforcer of the requirement that Parliament fulfil all constitutional
obligations.37 The majority judgment, in turn, effectively sided with the parlia
mentary respondents in viewing the question in the case not as one for justiciable
rights, but as one involving broad constitutional goals entrusted to the political
branches under s 32(2). Indeed, the majority decried the minority’s approach as
it ‘violates the separation of powers’.38 The Court’s role was subsidiary to that of
Parliament and limited to vetoing unconstitutional legislation rather than acting
as a curator of legislation.

III FOI: Instrument for Better Governance, Individual R ight
or A djunct to Other R ights?
In late 2015, a suit was filed in India seeking to bring political parties under the
Indian FOI statute, known as the Right to Information Act, 2005. For reasons
developed below, that litigation was well-meaning yet conceptually misguided.
But before doing that, it is necessary to consider the origin and purpose or
rationale for FOI.
FOI is often imagined to be a relatively modern phenomenon, linked to
the information age. Certainly, FOI laws have proliferated in recent decades.39
This spread has been attributed to international donor and advisory pressure,
the liberalising and anti-corruption efforts of organisations like Article 19 and
Transparency International, democratisation after the cold war, and a general
zeitgeist given impetus by the influential US Freedom of Information Act of
1966.40
In truth, FOI is an old idea. Its legal origins – like the origins of its accountability
cousin, the ombudsman’s office – lie in the Swedish enlightenment, and that
country’s Freedom of the Press Act of 1766.41 As the name makes clear, the
35

My Vote Counts 1 (note 2 above) at paras 95, 101 and 107.
Ibid at paras 106–107 and 109–111.
37 Ibid at paras 5–6.
38 Ibid at para 122.
39 Article 19 has estimated that more than 80 per cent of the world’s population lives under some
form of FOI law.
40 See the discussion in H Mai Securing Freedom of Information in Vietnamese Government and Law (PhD
thesis, University of Queensland, 2016) at Chapter 2.2.
41 KM Shrivastava The Right to Information: A Global Perspective (2013) 1–4 (also notes the credit the
Swedish progenitor, Chydenius, gave to the Confucian idea of an informed ‘censorate’ that would
critique government).
36
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purpose of that pioneering law was to enhance the role of the press. This was
to be done not simply by mitigating censorship but through a positive fiat. That
fiat required the publication of official documents, to aid the ability of the press
to question the use of governmental power and to foster democratic debate.42
Whilst the 1766 law is hardly progressive by modern standards, the inheritance
of the principle within the 1919 independence constitution of Finland led, in
time, to that Nordic nation adopting the first comprehensive statute on access to
governmental information in the west in 1952.43
In its roots, then, FOI embraces an instrumental goal. Whilst the pull-model
(via which people can request information) makes FOI seem like a statutory
right attaching to individuals, outside of private information held by public
agencies, it is not best conceived of as an individual right. It is certainly not, as
Darch and Underwood explain, a human right in the sense of an inalienable
moral entitlement.44 Nor is it, in practice, something that belongs to or is even
predominantly used by ‘citizens’ as such: it is more a tool for the media and
intermediate, civil society groups.45 Ultimately, FOI is a mechanism to facilitate
political and governmental processes.
In this instrumental role, FOI involves a constitutive process: transparency
is not so much an end in itself but a process that enhances public governance.
The headline means to do this is captured in the metaphor of casting ‘sunshine’
into the workings of governmental power. This notion of public exposure as a
disinfectant against conflicts of interest and corruption of the public interest can
seem hackneyed. Yet in a more everyday sense FOI is a tool of governance when it
encourages a greater and more accurate flow of information between government
and the governed, particularly by informing intermediate interest groups and the
media. It also seeks to create an accountability fillip, and an incentive to better or
at least more publicly-spirited decision-making, since decision-makers are aware
that the bases and reasons for their decisions may become publicly knowable
and hence criticisable.46 All this is acknowledged in South African Supreme
Court opinions on the importance of s 32’s right to information. In Brümmer v
Minister for Social Development the Court observed the good governance values of

42 Replicated in the structure of the contemporary Swedish Freedom of the Press Act. Chapter 1 is
titled ‘On the Freedom of the Press’ and Chapter 2 ‘On the Public Nature of Official Documents’. The
Act is available at http://www.servat.unibe.ch/icl/sw03000_.html (accessed 8 June 2018).
43 See further O Mäenpää ‘Openness and Access to Information in Finland’ in J Mustonen (ed)
The World’s First Freedom of Information Act: Anders Chydenius’ Legacy Today (2006) 58. Colombia’s Code
of Political and Municipal Organisation 1888 may have been the first administrative act to offer a
process for individuals and entities to formally request information, however ineffective: Mai (note
40 above) at 32–33.
44 C Darch & P Underwood ‘Freedom of Information Legislation, State Compliance and the
Discourse of Knowledge: The South African Experience’ (2005) 37 International Information and Library
Review 77, 84–85.
45 By ‘predominantly’ I mean in cases of significant requests.
46 None of this is to guarantee the perfect working of FOI as a tool: decision-makers can be chilled
if they feel they are working in a fish-bowl, well-heeled interest groups and a cynical media may abuse
the process, and so on.
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‘accountability, responsiveness and openness’ and, relatedly, that FOI was a fillip
for ‘freedom of expression which includes the freedom of the press’.47
The twist in the South African constitutional model, however, has been to
conceive of FOI both as an individual ‘right’ (‘everyone has the right of access
to’) and as an instrumental value. Under South Africa’s Constitution FOI is also
an instrumental value in a second sense, different from the good governance
rationale just described. This second sense is the sense in which related principles
such as a right to education, and press freedom itself, may also be seen as
instrumental. These constitutional principles are important facilitators of other
social and democratic rights, like the right to work or liberty of expression.48
FOI of course differs from, say, education, which is a human right bordering on
a need. Education is essential to individual flourishing as well as a key adjunct to
democratic functioning. Nevertheless, whilst not as primal as most of the ‘rights’
which precede it in Chapter 2 of the Constitution, s 32 constructs FOI in South
Africa as both a direct entitlement of persons to state-held information, and as an
entitlement where ‘required for the exercise … of any [other] rights’.
The text of the South African Constitution therefore goes beyond the traditional
liberal-institutionalist framework in which FOI is understood as an obligation on
those in power. It does this by also embracing the liberal-individualist language
of FOI as a ‘right’ of ‘everyone’. Little wonder then that a survey for Privacy
International adjudged South Africa’s s 32 to be ‘the most open and expansive’ of
the various constitutional provisions on FOI worldwide.49
And yet … as much as Wikileaks and similar movements may wish to
dramatically extend the principle of transparency and apply it to corporate, civil
society and government entities alike, FOI is not an absolute principle. South
African constitutionalism may construct FOI as a ‘right’, in the sense of an
entitlement held by citizens. However, in the end, FOI is less a ‘right’ in the
traditional sense and more a guiding light. It is an aspirational impost on agencies
of the state and – in South Africa – on other entities, to release material that
can inform social discourse and media investigations, whilst encouraging those
agencies and entities to be more reflective about, and accountable for, how they
exercise their powers. This is particularly so in a society like South Africa with
a free media, but a sclerotic political system still searching for a way to a fullyfledged multi-party democracy.
As it happens, FOI regimes in many countries are experiencing a practical
boost as the cost of electronically storing, locating and publishing information
declines. This has led to an FOI 2.0 movement, where the legal pragmatics of
FOI are shifting from a purely pull-model to also encompass a push-model.50
47 Brümmer v Minister for Social Development [2009] ZACC 21, 2009 (6) SA 323 (CC), 2009 (11) BCLR
1075 (CC) at paras 62–63, reiterated in President of the Republic of South Africa v M & G Media [2011]
ZACC 32, 2012 (2) SA 50 (CC), 2012 (2) BCLR 181 (CC) at para 8.
48 R Peled & Y Rabin ‘The Constitutional Right to Information’ (2011) 42 Columbia Human Rights
Law Review 357, 363.
49 D Banisar Freedom of Information around the World 2006: A Global Survey of Access to Government
Information Laws (2006) 17.
50 For discussion, see FOI Independent Review Panel The Right to Information: Reviewing Queensland’s
Freedom of Information Act (2008) Chapter 3.
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The older pull-model is based on a statutory power for individuals and groups to
request specific information. In the push-model, government agencies are required
to screen documents and data, with a presumption that it will be made available
online for all to access and use. That is, there is a shift from the language of
a ‘right to request/access’ to an obligation on holders of public information to
give broader, proactive disclosure. This shift in technology and emphasis will
pose challenges to the liberal-individualist model of FOI as a right of ‘everyone’
against the state. However, in the My Vote Counts litigation, it is not FOI as a direct
entitlement against the South African state which is in question, but an argument
about whether financial information held by political parties is ‘required’ as an
adjunct to the franchise.

IV The Franchise and Political Information and Expression –
Comparative Jurisprudence
In the Supreme Court of India, the constitutionally protected ‘freedom of
speech and expression’51 has given birth to a ‘right to know about’ candidates.
Curiously, the South African courts, in the My Vote Counts litigation, are yet to
engage with this jurisprudence. But it is worth assaying these Indian cases. They
provide salutary warnings about the need for caution in constitutional reasoning
extending or conflating one value into new territory: both as a matter of principle
and, at least as importantly, to avoid undesirable consequences.
The Indian jurisprudence flowered from the seed of a general right to know
about public affairs, in the 2002 case of Union of India v Association for Democratic
Reforms.52 There, as in the My Vote Counts litigation, a non-partisan group initiated
the suit. But in the Association for Democratic Reforms case, the mechanism involved
the Indian High Court, in effect, issuing a mandatory injunction to the Election
Commission to positively gather and release details about candidates’ affairs
(as opposed to an order requiring the parliament to erect such a law, let alone
an order directed to political parties). Subject to modifications imposed by the
Indian Supreme Court, the following information was to be collected by the
Election Commission when candidates were nominated:
(i) past criminal record (convictions or acquittals) plus any pending charges;
(ii) personal assets (including those of any spouse and dependants);
(iii) liabilities, including any payments due to financial institutions or government;
and
(iv) educational qualifications.
The Indian National Congress responded by seeking to restrain the decision, so
that a candidate’s criminal history need only include charges for offences carrying
a maximum of two years’ gaol. It also tried to neuter the strength of the decision
by providing that no one could be compelled to disclose the kind of non-criminal
history that the Supreme Court had required.53
51
52
53
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The Supreme Court quickly overruled these neutering provisions in People’s
Union of Civil Liberties v Union of India (2003). Surveying the Association for Democratic
Reforms case, PV Reddi J lauded it as a ‘creative approach … a fresh path’.54 Reddi J
stressed, however, that an informational right about candidates is
qualitatively different from the right to get information about public affairs or the right
to receive information through the Press and electronic media, though to a certain extent
they may be overlapping. … [It] is sought to be enforced against an individual who intends
to become a public figure and the information relates to his personal matters.55

That is, whilst FOI and the freedom and role of the media are in the same
ballpark, the essential source of a right to political knowledge lay elsewhere.
To Reddi J, it rests in the idea that ‘the sustenance of the democratic polity’
depends on ‘intelligent and rational’ voter choice, for which voters require
‘basic’ or ‘essential’ information about ‘candidates’ antecedents’.56 To Shah J,
it was analogous to courtship and marriage: ‘Now, young persons are selecting
mates of their choice after verifying full details thereof. Should we not have such
a situation in selecting candidates contesting elections?’57
This requirement is said to flow from precedents which envisage ‘voting
[as a] formal expression of will or opinion’,58 in which the voter ‘speaks out or
expresses by casting’ a ballot.59 In truth, this is but one side of a coin, whose
reverse is the idea that adult suffrage (guaranteed by article 326 of the Indian
Constitution) requires political discourse. That discourse has both an individual
element (‘[i]t will help the voter … to form an opinion’) and a social element
(‘it will facilitate the Press and voluntary organizations in imparting information
… of vital public concern’).60 The analogy with My Vote Counts’ argument that
disclosure of political party information is required to flesh out the right to vote
in South Africa, is obvious.
The attentive reader will, however, have twigged that the scope of such
informational rights is vague and contestable. To the Indian Supreme Court, it
clearly requires a candidate’s criminal history be disclosed. The obvious retort is,
how far back? The purpose of rehabilitation of offender legislation is to wipe the
slate clean and permit offenders to move on after a time. Is offering oneself for
election so sensitive that it can be equated, say, to screening people who work with
children for a prior history of offences against minors? The problem here is that
becoming a member of parliament carries no job description beyond representing
people or public interests. And history shows that information, especially about

54
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People’s Union of Civil Liberties v Union of India (2003) 2 SCR 1136, [2003] AIR 2363, 2398.
Ibid.
Ibid at 2399.
Ibid at 2371.
Ibid at 2399, citing Thomas v Speaker, Lok Sabha (1993) 4 SCC 234.
Ibid at 2400, citing Union of India v Association for Democratic Reforms (note 52 above).
Ibid at 2399.
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juvenile criminal records, can be used to reinforce discrimination against the
young and marginalised groups.61
Besides the temporal boundaries of how far back such disclosure should reach,
there is the question of the scope of a candidate’s ‘criminal’ history? What of
regulatory or simple offences like drink-driving, or pre-emptory ‘apprehended
violence orders’ in domestic disputes? After all, many electors in an age of what
Manin calls ‘audience democracy’ 62 are genuinely interested in the ‘character’ of
their politicians as much as their policy or ideology. And what of the consequences
for the electoral prospects of over-policed minorities and on rehabilitation of
offenders legislation?
In the result, the Indian Court in People’s Union of Civil Liberties took a step
back from the orders in the Association of Democratic Reforms case and accepted
Congress’s watering down of the criminal history requirements. To an optimist this
demonstrates the ebb and flow in the implicit discourse between judicial review
and parliamentary deliberation. To the pessimist, though, the cases raise clear
amber lights about the wisdom of courts seeking to dictate the rules of practical
politics. How would South African jurisprudence contain the requirements of an
implied ‘right to know’ about the affairs of political actors, in particular parties
and candidates? Will party committees be forced to release minutes of meetings
just because parties and their MPs may engage in political and governmental
power? Will candidates have to disclose their educational history and records?
Why just focus on parties – what about other activist groups and businesses that
electioneer?
Consider a second aspect of the Indian rulings, namely the personal finances
of those seeking elective office. Must the law mandate the disclosure of income
tax returns – as was thought to be the custom for US presidential candidates
until 2016 – and if so, how far back? After all, most legislatures require MPs,
after their swearing in, to make disclosures on a pecuniary interest register,
to help expose any conflicts of interest. The Indian Congress wanted to leave
financial disclosure as a post-election matter. Yet People’s Union of Civil Liberties
ruled that electors were entitled to hear, in advance, about the family finances of
all candidates. Progressives will applaud, and media outlets delight, at the chance
to unveil the finances of the well-to-do. But what of the interests of children or
spouses, especially in families not modeled on the paterfamilias turned politician?
What of pragmatic considerations that a parliament, for all its self-interest, is the
best forum to decide whether such mandatory disclosure might deter worthwhile
candidates or create barriers to smaller parties and independents who lack legal
and professional advice?
Recently, the Association for Democratic Rights returned to the Indian
Supreme Court to argue that political parties should be brought under the Indian

61 Compare the pressure recently put on an Aboriginal Australian MP. G Orr ‘Billy Gordon’s Past
Shouldn’t End the Queensland Government’ The Conversation (30 March 2015), available at https://
theconversation.com/billy-gordons-past-shouldnt-end-the-queensland-government-39487 (accessed
1 May 2017).
62 B Manin The Principles of Representative Government (1997) Chapter 5.
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Right to Information Act.63 The national government – and indeed the political
parties en masse – oppose the suit. Unlike South Africa, Indian parties already
face some legal requirements to make annual financial disclosure, but only of
contributions received above RS20 000. In any event, the Election Commission
does not publish that material and offences for false disclosure are almost nonexistent.64 Taken collectively, these Indian cases are forerunners to, and an
analogue for, the My Vote Counts litigation.
Elsewhere, similar questions, about the relationship of freedom of expression
and the franchise to political information, have led to judicial creativity, albeit on
a less activist scale. A good example has been spun from Australia’s otherwise
thin constitutional fabric. From 1992, the requirement that Australia’s national
parliament be ‘chosen by the people’ has been held to imply a ‘freedom of political
communication’.65 (Curiously, this discovery of a liberty of communication
predated the recognition, in 2006, that ‘chosen by the people’ also implied a
universal franchise).
The rationale for this freedom of political communication is that a level of
liberty protecting the spread of information and opinion about government and
political matters necessarily underpins electoral choice in a system of responsible,
representative government.66 But, unlike in India or South Africa, in Australia
this implied principle operates only as a ‘negative liberty’; a support for the
constitutionally guaranteed system of representative government. That is, it is not
a ‘right’, let alone of individuals. Rather it acts only as a restraint on undue legal
restriction of political communication.67 Without a radical change in interpretative
and remedial approaches, it could not be read as a positive constitutional
requirement for FOI, let alone for political finance disclosure. (Both of these, as
it happens, have been legislated for in Australia since the 1980s.)68
The Australian approach – negative constitutional protections – takes
some of the sting from the question of the ‘scope’ of informational rights,
since it demands little in the way of positive guarantees from governments or
parliaments, let alone from private entities such as political parties or the media.
Nonetheless, the Australian courts have had to grapple with the ‘how long is
a piece of string’ question of the scope of the constitutional idea of ‘political’
communication, where ‘political’ is rooted in an idea of electoral democracy.
Even given those constitutional roots, the term ‘political’ is as slippery as a
63 J Kothari & A Ravi ‘Bring Parties under RTI Ambit for Effective Government’ The Sunday
Standard (30 August 2015).
64 Representation of the People Act (India) s 29C.
65 See especially ACTV v Commonwealth (1992) 176 CLR 1.
66 See McCloy v NSW [2015] HCA 34 at paras 100–124 (Restated the rationale, but the liberalist bias
in the ‘freedom of political communication’ was tempered in that case with the apparent implication
of an ‘equality of opportunity to participate’ in the political process.)
67 Ibid at para 2.
68 Freedom of Information Act 1982 (Australia) and Commonwealth Electoral Amendment
Legislation 1983 (Australia) s 113. The latter has morphed into Commonwealth Electoral Act 1918
(Australia) Pt XX. At national level, disclosure requirements are annual and only cover donations
over about A$13 000 per annum. G Orr ‘Political Disclosure Regulation in Australia: Lackadaisical
Law’ (2007) 6 Election Law Journal 72. But states like Queensland have constructed requirements for
continuous, online disclosure at much lower levels.
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constitutional concept comes. Thus, discussion about judges and court decisions
have been held to be not political; yet defaming the neighbouring New Zealand
prime minister was deemed to be sufficiently political, since international affairs
related to representative government. Advice to students about how to shoplift, wrapped in pseudo-marxist discussion about poverty and the state, is not
‘political’; but protesting duck-hunting or the logging of old growth forests is,
since environmental protection is a governmental concern. Somewhere in the
middle, religious preaching in a mall may be ‘political’, provided the moral
harangue intersects with social values.69
The point of all this is three-fold:
1.
2.

3.

It is plausible, if one follows the approach in India and Australia, to
imply certain informational guarantees or liberties, from constitutional
requirements of freedom of expression and electoral choice.
Whether such an implication comes in the form of a negative immunity
(limited to courts vetoing or reshaping legal burdens) or a positive or
individualised ‘right’ is another matter. The South African Constitution
clearly supports a positive informational right that can extend to non-state
actors.
The difficult task, then, lies in determining the scope of any constitutional
entitlement to ‘political’ information known to political parties or candidates,
and whether it extends to lobby groups or third party campaigners.

Put simply, in the My Vote Counts litigation the central question of substance is
which affairs, if any, of which political actors fall squarely within the scope of
the informational mandate. The devil lies in the detail of determining which
financial information held by parties and candidates in particular is constitutionally necessary, and whether a line can be drawn around ‘financial’ as opposed to
other information.

V Political Finance: ‘Clean’ Public Funding and Coming Clean
about Donations
To even use the term ‘political finance’ is to invite the question of scope: what is
‘political’ activity? If party finances and donors are to be exposed to the glare of
sunshine, why not every campaigner and activist group, My Vote Counts included?
And if every campaigner, then why not every industry lobby, trade union and,
ultimately, the media too? Why even just stop at financial affairs and links –
what of networks of influence, so that diaries and lobbying contacts are fully
disclosed? Fortunately, at least at the initial stage of developing this constitutional
mandate, we do not need to dissect the onion completely to know what is in its
core. If ‘political’ is to mean anything in modern electoral democracies, then
political parties and candidates are at that core. The quest for perfectly coherent
law should not be the enemy of the good.
69 Case law on this is explained in D Meagher ‘What is “Political Communication”? The Rationale
and Scope of the Implied Freedom of Political Communication’ (2004) 28 Melbourne University Law
Review 438.
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On one view, modern political parties are primarily electoral machines. That is,
they are competitive vehicles for different ideologies and for cabals of potential
MPs and ministers. If so, it is not clear that voters need – let alone want – to know
about parties’ ‘internal’ affairs. If so, the primary concern of the law of electoral
politics ought to be with fair competition between parties and candidates. For
those who wish to know more about how the ‘sausage’ of party politics is made,
they can join any one of the parties and exercise their associational rights.70 On
this view, South Africa is less in need of an FOI-derived law for disclosure of
political donations, than of a law limiting political donations and expenditures
altogether. After all, information about donations can only go so far. It may even
have the unintended consequence of breeding cynicism, or stoking an arms race
as companies start to see how much other companies are giving to obtain access
to ministers or influential party figures. Caps on campaign expenditure and
donations, however, could advance electoral competition.
In another view, parties should be both competitive electoral units and
movements that can aggregate citizen interests and participation. One can only
join one party at a time if one wants to squirrel information from within a party.
And, whoever each of us happens to vote for, one party or coalition will gain the
lion’s share of power. On this view, it important that the internal affairs of all
parties, and especially parties with MPs, are as irreproachable as possible.
There is merit in each of the approaches just described. The first has descriptive
power and points us to the need (if the fairness of elections is the key goal) to
not vest too much faith in disclosure of political finances. It also reminds us of
the importance of framing regulation in ways that are sensitive to the freedom
of political association. Political association is a collective right often neglected
in discussions focused on individual ‘rights’ or idealism about internal party
democracy. For its part, the second view reminds us that the perfect should not be
the enemy of the good. Free and fair elections will always be a work in progress:
building a better system of regulating politics requires staged development, not
some Mosaic moment.
Ultimately, there is a clear justification for opening party finances to public
scrutiny. Reform in South Africa should go beyond donation disclosure to the
publishing of audited party accounts (as occurs in the UK). This is a reasonable
requirement given the special role parties play in representative democracy. That
special role is reflected in legal mechanisms which support and intertwine with
the parties. The most commonplace of these mechanisms is schemes for party
registration and the printing of party names and logos on ballot papers. In South
Africa, the support for parties culminates in a ‘party list’ system of proportional
electoral representation which limits the ability of electors to discriminate between
party and candidate. Most of all, in South Africa, parties receive public subsidies

70 On the divergent conceptions of parties, see G Orr ‘Private Association and Public Brand: The
Dualistic Conception of Political Parties in the Common Law World’ (2014) 17 Critical Review of Social and
Political Philosophy 332.
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and funding.71 Where public money is fed to parties, comprehensive disclosure of
party finances is a must, on accountability grounds alone.
As we have seen, South Africa is unusual amongst democracies in the
Anglophone world in having a constitutional guarantee of public funding.
Legislation implementing that guarantee has, since 1997, offered direct, annual
cash subsidies to every party with some legislative representation.72 This legislation
in turn recognises that some obligations accompany such funding, notably limits
on its use.73 Indeed over time the auditing and accountability requirements on
the use of public funding have been strengthened.74 The minority judgment in
My Vote Counts 1 comes close to recognising a link between public funding and
private funding. But it falls short, falling back on the mantra that parties have an
‘emphatically public role’.75
My argument here is that the receipt and admixture of significant public funds,
in and of itself, creates an obligation for an organisation to be open about its
finances: to disclose both its audited balance sheets and its revenue streams.76
This principle makes sense for all not-for-profit organisations in civil society, but
especially for political parties.77 This approach is consonant with the idea that
public funding is a means of injecting ‘clean’ money into the system. The term
‘clean’ does not appear in the South African Constitution. But the concept helps
frame the issue by juxtaposing one key purpose of the public subsidy to parties,
as against potentially tainted business donations. A constitutional framework that
guarantees public funding of parties, by constitutional implication, should at least
link public funding to a requirement that parties come ‘clean’ about their other
sources of finance.

VI The Link between Political Finance L aw and the ‘R ight to
(an Informed) Vote’
As just argued, the constitutional mandate of ‘clean’ public funding is an important
element of the more nebulous and broader argument linking the franchise to
access to information held by parties and candidates. Recognising this element
does not simply add weight to the constitutional link which My Vote Counts seeks
to have recognised; it also insulates that link from being stretched in the future.

71 Around the world, such subsidies may come in various guises: from tax credits to encourage
donations, through to direct public funding by way of annual grants or reimbursement of campaign
costs.
72 Funding for the 2016–17 financial year totaled R133.7m (US$9.4m in current undervalued rates;
Intl$17.6m allowing for purchasing power parity).
73 Party Funding Act s 5(2). This may be replaced by the Political Party Funding Bill (note 17 above).
74 Party Funding Act s 6; notably strengthened in 2008.
75 My Vote Counts 1 (note 2 above) at para 37 (Public funding ‘entails a corollary: that the private
funds they receive necessarily also have a distinctly public purpose’).
76 G Orr ‘Justifications for Regulating Party Affairs: Competition not Public Funding’ in KD Ewing,
J Rowbottom & J Tham (eds) The Funding of Political Parties: Where Now? (2012) 245 at 256–258.
77 I say ‘not for profits’ as there may be commercial-in-confidence issues relating to trading
organisations, whose financial disclosure is best left to corporate and business law.
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The link from FOI to the ‘right to vote’ on which My Vote Counts has so far
rested its case is powerful, but potentially problematic. There are several reasons
for this, some of which are apparent in a naïvete in the Indian jurisprudence
discussed earlier.
First, the franchise is primarily seen as an individual political right. It is
something that attaches to each of us as rational and dignified citizens, or zoon
politikon (political animals). Information and discourse, however, are essentially
collective goods. My Vote Counts’ (and the Indian) litigation weave a connection
between the individual right to vote and the collective good of FOI, through a
claim that voters need certain information to make meaningful electoral choices.
In truth, this claim is better understood by conceiving of politics as a collective
enterprise, in which media scrutiny and debates about accountability for electoral
donations are underpinned by the franchise. The franchise is an instantiation of
the idea that all citizens are equal and all people deserving of representation.
Without the franchise, accountability of political office-holders and institutions is
a pious hope rather than an essential obligation. Disclosure of political donations
is not essential to the right to vote per se, but to the essential democratic values,
including accountability of governments, which that right emblemises.
Second, and relatedly, the concept of an ‘informed’ right to vote, invoked in the
Indian and South African litigation, may be an unruly horse to mount. The US
Supreme Court line in Buckley v Valeo that electors can learn more from knowing
who is giving to a candidate than from knowing the candidate’s public positions
is a very American one. Perhaps it makes some sense in a candidate-centred polity
where money can easily buy leverage over individual legislators. But it makes
less sense in a party-based system. There is, in any event, precious little evidence
(outside extreme scandals) that electors care much or change their party loyalties
or policy preferences based on information about political finance. Instead, it is
information that goes to general governance issues of probity or to the fairness of
inter-party electoral competition.
Third, where will this horse take us? That is, where will informational disclosure
end? This is an important factor to consider when engaging in judicial activism.
When a new constitutional implication is drawn, it juridifies an area of human
activity (in this case politics). Whilst having the law of politics guarded and
overseen by independent judges is generally a good thing, having them develop
and frame that law is not always so. Judges, as a group, may be liberal in instinct,
but they are not necessarily attuned to the complexities of practical politics or
the totality of values that might be called ‘democratic’. Why are party finances so
special to informed voting? Logically, the Buckley v Valeo approach should require
much wider disclosure. In particular, each parties’ membership list – at least when
prominent and influential people are members – and records of diary meetings
between the executive or leadership of such parties and lobbyists, should be
disclosed. Also, perhaps, committee minutes, policy development documents and
candidate selection processes. After all, FOI expects that breadth of disclosure
from public agencies generally.
Rules made on the basis of a constitutional rationale of an ‘informed franchise’
will need to apply to all political parties that stand candidates, whether the parties
69

CONSTITUTIONAL COURT REVIEW

are old or new, in government or parliament or neither. Yet it is hard to draw the
line between parties and candidates, and lobby groups that campaign at election
time, if an ‘informed franchise’ is the rationale for disclosure. The ‘informed
vote’ rationale in India, as we have seen, spills problematically into aspects of a
candidate’s past that may be quite sensitive. Requiring such disclosure on pain of
law may deter many decent candidates.
In short, there are dangers in crafting an overly broad constitutional principle,
and expecting courts to do a better job of appreciating the different values to
be balanced than parliament can, with its greater ability to consult and act in
pragmatic and fine-grained ways. My argument is that by attending to the broader
structure of the South African Constitution, in which public funding of parties
is guaranteed, the laudable goal of mandating a base-level disclosure of donations
to parties and candidates can be achieved without opening up a Pandora’s Box of
questions about the affairs of lobby groups, or the affairs of parties and candidates
beyond their financial accounts.

VII Disclosure – Necessary but no Panacea
Earlier I noted that disclosure of political donations is important. But it only goes
so far, and can have some unintended consequences. As Tham (and others) have
argued, political finance disclosure may ‘normalise’ large scale private donations.78
Whether it does this or not of course depends on cultural and situational factors.
In addition, parties may not mind such normalisation. In Australia it is said that
the otherwise trade union oriented Labor Party monitors business contributions to
their main rival, the conservative Liberal Party, so it can contact those businesses
and ask for equal treatment. This dynamic may not arise in South Africa given
the hegemony of the ANC: power does not see-saw in South Africa between
two major parties as it tends to do elsewhere. Instead, power tends to rest in one
dominant entity whose internal fissures are where the action is. Around the ANC
buzz a swarm of smaller rival parties.
To give another Australian example, until recently the ‘big four’ banks who
benefit from protective national regulation typically made significant annual
donations to both major parties. When confronted about such contributions,
which were important to party budgets but mere pin money to the banks, the
banks would claim they were not hedging their bets about enhancing their access
to the major parties. Instead they would say that their donations were an example
of corporate citizenship. Recently, however, one of the banks has disavowed the
practice, following the lead of some publicly listed companies who have moved
to adopt no party-donation policies. This shift has been motivated by the global
financial crisis, shareholder activism and a general stench around money politics
in recent years. So ‘normalisation’ can work both ways.
Any such ‘de-normalisation’ of large political donations through disclosure
itself carries a cost. As Rowbottom (and others) have argued, transparency in

78 J Tham ‘Campaign Finance Reform in Australia: Some Reasons for Reform’ in G Orr et al (eds)
Realising Democracy: Electoral Law in Australia (2003) 114 at 123–124.
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the hands of a cynical media has the downside of breeding mistrust of politics.79
Deservedly or not, such mistrust can smear all politicians and accentuate a
cycle of declining interest in politics, the very opposite of the desired effect of
transparency enhancing citizen participation.
Put simply, political finance disclosure on its own is no prophylactic against
the buying of political favours and concerns about undue influence, let alone the
problem of unequal access to power sometimes dubbed ‘pay-per-play’.80 Political
finance disclosure is at most an ‘indispensable (though by no means sufficient)
tool in the fight against corruption’.81 Most liberal democracies augment it with
other measures to limit the corrupting influence of money in electoral politics.
These include basic measures to root-out quid pro quo like anti-corruption
commissions. And there is a broader ‘menu’ of political finance regulation,
beyond disclosure. This menu includes caps on donations and limits on political
expenditure, and ‘clean’ public funding.82 South Africa has both a constitutionally
entrenched Public Protector (with a purview over impropriety in governance) as
well as public funding of parties. This public funding may be ‘clean money’. But
the electoral dominance of the ANC since apartheid means that paying public
funding proportional to seat share,83 combined with an absence of controls on
private donations – which follow power, the world over – risks reinforcing the
ANC’s incumbency.84 If the ultimate goal of reformers in civil society, like My
Vote Counts and the Institute for Democracy, is for fairer elections and more
accountable party government, remedying the absence of donation disclosure
will cure just one lacuna in the South African system.

VIII Conclusion: Getting There from Here
In an old joke, attributed to the Irish, a woman asks for directions from a local
yokel. Scratching his head, the local replies, ‘Well, if I wanted to get there, I
wouldn’t start from here.’ In this article, I have argued that there are pitfalls
in constitutionalising financial disclosure in South African politics, especially
through linking the FOI mandate to the franchise. Politics is a collective exercise
not well captured in an individualised account of the ‘right to vote’. Related to
this is the practical importance of corralling any ‘right to an informed vote’, so
that it does not expand into a constitutional mandate that candidates disclose

79 J Rowbottom ‘Corruption, Transparency, and Reputation: the Role of Publicity in Regulating
Donations’ (2016) 75 Cambridge Law Journal 398 at 423–425.
80 J Tham Money and Politics: The Democracy We Can’t Afford (2010) 57–58.
81 KD Ewing The Cost of Democracy: Party Funding in Modern British Politics (2007) 44.
82 KD Ewing ‘Political Party Finance: Themes in International Perspective’ in J Tham, B Costar &
G Orr (eds) Electoral Democracy: Australian Prospects (2011) 143 at 150–4. See also Ewing (note 81 above)
at Chapter 3 on ‘Regulatory Methods’.
83 See the guidelines in Party Funding Act s 5. In an attempt to mitigate this imbalance (which
is a consequence of the ANC’s organic dominance) s 5 allows an element of minimum or weighted
funding.
84 MP Lowry ‘Legitimizing Elections through the Regulation of Campaign Financing: A
Comparative Constitutional Analysis and Hope for South Africa’ (2008) 31 Boston College International
and Comparative Law Review 185 at 209–211.
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salacious aspects of their past or that parties’ internal operations be played out in
a fishbowl.
Constitutional implications have a tendency to expand beyond their original
justification. They also can be a blunt instrument. FOI is not an absolute right,
but one balanced by exemptions; yet a constitutional mandate to political
information may be mistaken as a strict obligation. In practice, even if My Vote
Counts is ultimately victorious, the legislature will still have to make numerous
judgment calls about the shape of the legislative requirement for financial
disclosure. Examples of these legislative judgments are: at what threshold will
disclosure be triggered, so that small donors (including those who work in the
public service) will not be chilled? Or, what frequency of disclosure will balance
the administrative impact, especially on smaller parties, with the timeliness
that accountability requires and the risk of ‘snowing’ the media with a dump
of too much information at once? There is also the question of which branch
of law political finance disclosure formally belongs in. As van Wyk argues,
specific record-keeping obligations usually appear in sector-specific regulation.85
The South African Election Commission is the relevant agency to superintend
(and add-value to) any disclosure obligations of parties and candidates. Not
an information commissioner. Ultimately, FOI is an adjunct to a debate about
constitutionalising electoral law, not the other way around.
For all this cavilling, the My Vote Counts litigation has a laudable aim. Disclosure
of political finances is important to the goal of collective accountability in any
system of representative government underpinned by the franchise. Whatever
generic concerns are in play about judicial imposition of legislation, there comes
a point where litigation has a role in filling the void of serious political inaction.
As Issacharoff explained in this journal in 2013, the dominance of a single party
in the South African political landscape magnifies the risks of self-dealing which
every electoral democracy experiences.86
The My Vote Counts litigation thus raises a broader question about the
constitutionalisation of politics through litigation. It is nothing new to note
that, in jurisdictions with rich constitutional tapestries and highest courts with
reputations for creativity, political struggles are often waged through judicial
review. Even ardent defenders of parliamentary sovereignty, who hold dear to the
idea that the political branches should be left alone to deal with contentious social
issues, might appreciate the force of John Hart Ely’s argument that the courts
should play a ‘representation-reinforcement’ role.87 That is, unelected though they
are, courts can play a role in the law of politics by breaking legislative impasses
and scrutinising incumbency benefits.
My Vote Counts is an attempt to overcome such legislative inertia, and read a
mandate for political finance disclosure into the South African Constitution. The
aim is as progressive as the destination is desirable. The pitfalls I have noted arise
85 T van Wyk ‘“Don’t Blame the Librarian if No One Has Written the Book”: My Vote Counts and the
Information Required to Exercise the Franchise’ (2016) 8 Constitutional Court Review 97.
86 S Issacharoff ‘The Democratic Risk to Democratic Transitions’ (2013) 5 Constitutional Court Review
1 at 31.
87 JH Ely Democracy and Distrust: A Theory of Judicial Review (1980).
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from the need to set sail with a fabric woven from constitutional guarantees of
FOI and the right to vote, which were not drafted with specific questions like
electoral and party disclosures in mind. To take this route, the Court has to be
careful to not do damage to those guarantees or invite overreach in later cases.
As I have argued, drawing additionally on the constitutional mandate for public
funding of parties provides a constitutional suture to avoid this new constitutional
principle becoming a slippery slope to a doctrine whereby all manner of party and
candidate affairs would be constitutionally disclosable.
Issacharoff responded to this generic risk in judicial activism with a call for the
South African Supreme Court ‘to articulate a theory of proper democratic politics
in order to discharge a principled role in engaging political process failures’ and
avoid courts overstepping their constitutional mandates.88 That call sounds like
a Herculean (in the Dworkinian sense) expectation. Roux’s reply to Issacharoff
was to wonder if the South African system had the ‘legal-cultural maturity’ for
such judicial masterwork, or whether there was a fragile balance between the
Court and the political branches which requires nurturing.89 In the question at
hand of political disclosures at least, we can square the circle. The Court can
hew to the constitutional text and do justice to the practice of politics, whilst
avoiding the Indian mistake of embracing a nebulous ‘right to an informed vote’.
It can do so by recognising an obligation to disclose political finances, rooted
in the accountability principle inherent in the representative franchise and the
constitutional guarantee that public funds are admixed with private donations in
South African electoral politics.
The link between money and electoral politics will always be with us. This is
especially so in a jurisdiction like South Africa that for decades has lacked any
limits on donations and expenditure. Disclosure of political finance may be no
panacea. But if government is to have the appearance of integrity, and hopefully
the reality of ‘representativeness’ captured in the ideal of one person, one vote,
then such disclosure is a necessary constituent of the law of politics.

88

Issacharoff (note 86 above) at 27.
T Roux ‘The South African Constitutional Court’s Democratic Rights Jurisprudence’ (2013) 5
Constitutional Court Review 33 at 73.
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My Vote Counts, International Standards
and Transparency of Political Party
Funding: Does the State Have a
Duty to Provide for Continuous and
Systematic Disclosure?
Joo-Cheong Tham*
The regulation of political finance in South Africa is unusual in three respects.
First, the Constitution of the Republic of South Africa, 1996 makes express
provision for the public funding of political parties. In a clause entitled ‘Funding
for political parties’, s 236 provides that: ‘To enhance multi-party democracy,
national legislation must provide for the funding of political parties participating
in national and provincial legislatures on an equitable and proportional basis.’1
The second way in which South African political finance regulation is unusual
is less commendable than the first: a total lack of regulation of private funding.
Referring to this lacuna, Fick has argued that:
In the absence of any legislative framework the electorate cannot know or easily obtain
information on where political parties derive their funding from. The electorate is unable
to form an opinion on the measure of influence brought to bear upon a political party by
a private donor. Such unregulated funding creates incentives for corruption.2

Dissatisfaction with the lack of transparency has led to the third way in which South
African political finance regulation is unusual. This concerns the constitutional
proceedings relating to such regulation. Constitutional proceedings involving
political finance regulation are not in themselves unusual. These proceedings, at
least in established Anglophone countries, have, however, focused on challenges
to the constitutional validity of laws already enacted – not on compelling the
enactment of laws.
By contrast, the two main South African constitutional cases have involved
the question whether the legislature has a duty to provide for disclosure of
* Professor, Melbourne Law School. After finalising this article, the judgment in My Vote Counts
NDC v Minister of Justice and Correction Services [2018] ZACC 17 was handed down on 21 June 2018 where
the Constitutional Court essentially confirmed the High Court’s earlier order in My Vote Counts 2 (note
10 below).
1 Acting pursuant to this section, the South African Parliament enacted the Public Funding of
Represented Political Parties Act 103 of 1997.
2 G Fick ‘Elections’ in M Chasklason, J Kentridge, J Klaaren, G Marucs, D Spitz, A Stein &
S Woolman (eds) Constitutional Law of South Africa (2nd Edition, OS, August 2005) Chapter 29, 22.
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private funding of political parties. The principal issue in the first case, Institute
for Democracy in South Africa & Others v African National Congress, was whether s 32
of the Constitution (access to information) in conjunction with ss 19(1) (right to
make political choices) and 19(2) (right to free, fair and regular elections) imposed
such a duty.3 Griesel J of the Cape High Court rejected this argument on the basis
that the applicant had failed to demonstrate how the rights in ss 19(1) and 19(2)
were unable to be exercised in the absence of access to the donation records of
political parties. In his words:
Section 19(1) prevents any restrictions being imposed on a citizen’s right of making
political choices … Similarly the right to ‘free, fair and regular elections’ enshrined in
section 19(2), does not impose a duty on political parties to disclose funding sources, nor
does it afford citizens a right to gain access to such records. The emphasis in section 19(2)
lies upon the elections and the nature of the electoral process and not so much upon the
persons or parties participating in those elections.4

The second set of proceedings, My Vote Counts, is the focus of this article. Invoking
the exclusive jurisdiction of the Constitutional Court under s 167(4)(e) of the
Constitution, the applicant, My Vote Counts (MVC), argued that s 32(1) (access to
information) together with s 19(3) (right to vote) imposed a constitutional duty on
Parliament to enact a scheme regulating private funding of political parties that
provided for continuous and systematic disclosure. MVC argued that Parliament
had failed to fulfill this duty through its enactment of the Promotion of Access
to Information Act (PAIA).5
In a decision handed down in September 2015, the Constitutional Court
dismissed the application by a 7–3 majority. The majority did so on the ground
that the exclusive jurisdiction of the Constitutional Court under s 167(4)(e) of
the Constitution was not properly invoked. As the constitutional validity of
PAIA was at issue, the principle of subsidiarity meant that the applicant ought to
have challenged PAIA frontally pursuant to s 172 of the Constitution.6 Given its
dismissal on the question of jurisdiction, the majority found it ‘unnecessary … to
pronounce on whether information on the private funding of political parties is
required for the exercise of the right to vote’.7
The minority, on the other hand, concluded that the principle of subsidiarity
did not apply. According to the minority, the constitutional validity of PAIA
was not at issue as MVC’s contention was that PAIA fell short of fulfilling the
obligation imposed by ss 32(1) and 19(3) of the Constitution.8 It then went on to
analyse MVC’s substantive arguments, finding in its favour.
MVC consequently brought an application to the Western Cape High Court,
seeking a declaration that PAIA was inconsistent with the Constitution because it
3

2005 (10) BCLR 995 (C)(‘IDASA’).
Ibid at para 47.
5 Act 2 of 2000.
6 My Vote Counts NPC v Speaker of the National Assembly & Others [2015] ZACC 31 (CC), 2016 (1) SA
132 (CC), 2015 (12) BCLR 1407 (CC)(‘My Vote Counts 1’) at paras 160–183.
7 Ibid at para 124.
8 Ibid at paras 67–74.
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failed to provide for continuous and systematic recordal and disclosure of private
funding information of political parties. According to the application:
[T]he need for the continuous and systematic recordal and disclosure of private funding
information is rooted directly in the provisions of the Constitution:
21.1	It is sourced in section 32(1), read with section 19, as access to accurate information
about the private funding of political parties is reasonably required for the effective
exercise of the right to vote and to make political choices. These provisions are
underpinned by section 1(d), which founds our state on fundamental democratic
values that are imperiled by the absence of a disclosure mechanism.
21.2	It is further sourced in section 7(2), as transparency of political parties is required
for the effective prevention and detection of corruption, which erodes the state’s
capacity to respect, protect, promote and fulfill the rights in the Bill of Rights. To
this end, the obligation is strengthened by South Africa’s international obligations,
as well as by sections 195, 215 and 217 of the Constitution, which require the
promotion of transparency in public administration, public finance and public
procurement, respectively.9

In a decision handed down in September 2017, Meer J accepted most of the applicant’s submissions and made a declaration that PAIA was inconsistent with the
Constitution but only ‘insofar as it does not allow for the recordal and disclosure
of private funding information’.10 In doing so, the High Court concluded that it
was precluded from ordering ‘continuous and systematic’ recordal and disclosure
of such information, as sought by the applicant, because of the statements by the
majority of the Constitutional Court in My Vote Counts that such an order would
be proscribed by the doctrine of separation of powers under the Constitution.11
At the time of this article being completed, the proceedings are before the Constitutional Court which is to decide whether or not to confirm the declaration
of the High Court as to constitutional invalidity pursuant to s 172(2)(a) of the
Constitution.
The aim of this article is to assess the arguments made by MVC for ‘continuous
and systematic recordal and disclosure of private funding information’ from a
perspective based on international standards on political party funding adopted
by the United Nations, and those adopted for Africa and Europe; and to do so in
light of the decision of the Constitutional Court of South Africa in My Vote Counts 1
as well as the subsequent High Court decision.
This perspective, based on international standards, is significant in both a
narrow and a broad sense. First, many of the international standards being analysed
are treaties and conventions and, having the status of international law, they
are of constitutional significance in the South African context. Section 39(1)(b)
of the Constitution provides that ‘(w)hen interpreting the Bill of Rights, a

9

Applicant’s Founding Affidavit My Vote Counts 2 (28 July 2016) at para 21 (on file with the author).
My Vote Counts NPC v Speaker of the National Assembly & Others [2017] ZAWCHC 105, 2017 (6) SA
501 (WCC), [2017] 4 All SA 840 (WCC)(‘My Vote Counts 2’) at para 75.
11 Ibid at para 73.
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court, tribunal or forum … must consider international law’.12 Of particular
significance are the international standards that bind South Africa.13 Here, the
article seeks to make a contribution to the constitutional analysis in the My Vote
Counts proceedings.
International law figured very marginally in the judgments of the Constitutional
Court. Only the UN Convention Against Corruption14 and the African Union
Convention on Preventing and Combating Corruption15 were referred to by
the minority judgment in a descriptive part of its decision.16 The High Court
application by MVC17 and the High Court decision18 utilise international
conventions to a greater extent, most notably in relation to the argument relying
upon the prevention of corruption. Neither the Constitutional Court judgments
nor the High Court application and decision, however, make reference to
international standards on democratic elections or those specifically devoted to
political party funding, both of which, as this article will show, are clearly relevant
to issues in My Vote Counts.
More broadly, the perspective adopted by this article allows My Vote Counts to be
situated in an international context, providing further insights into the important
questions it raises concerning the relationship between the right to vote and the
prevention of corruption, on one hand, and disclosure of private political party
funding, on the other. For this reason, this article goes beyond international
standards found in international legal instruments such as conventions and
treaties to include standards in declarations and guidelines.
The article is structured according to three sets of international standards.
The first two map upon the arguments of MVC in its High Court application:
international standards on democratic elections and those aimed at addressing
12 S v Makwanyane & Another [1995] ZACC 3, 1995 (3) SA 391 (CC), 1995 (6) BCLR 665 (CC) at
para 35 (Chaskalson P, in the context of s 35(1) of the interim Constitution said ‘public international
law would include non-binding as well as binding law. They may both be used under the section as
tools of interpretation. International agreements and customary international law accordingly provide
a framework within which [the Bill of Rights] can be evaluated and understood, and for that purpose,
decisions of tribunals dealing with comparable instruments, such as the United Nations Committee
on Human Rights, the Inter-American Commission on Human Rights, the Inter-American Court of
Human Rights, the European Commission on Human Rights, and the European Court of Human
Rights, and, in appropriate cases, reports of specialised agencies such as the International Labour
Organisation, may provide guidance as to the correct interpretation of particular provisions of [the
Bill of Rights]’.) See also Constitution s 233, which applies international law to statutory interpretation.
13 See also Government of the Republic of South Africa & Others v Grootboom & Others [2000] ZACC 19,
2001 (1) SA 46 (CC), 2000 (11) BCLR 1169 (CC) at para 26 (Yacoob J stated ‘(t)he relevant international
law can be a guide to interpretation but the weight to be attached to any particular principle or rule
of international law will vary. However, where the relevant principle of international law binds South
Africa, it may be directly applicable’). See generally J Brickhill & R Babiuch ‘Political Rights’ in
S Woolman & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, Original Service, 2007)
Chapter 45, 8–11; and J Foster ‘The Use of Foreign Law in Constitutional Interpretation: Lessons
from South Africa’ (2010) 45 University of San Francisco Law Review 79.
14 2349 UNTS 41 (Doc A58/422)(31 October 2003)(‘UN Corruption Convention’).
15 Ratified by South Africa on 7 December 2005, entered into force on 5 August 2006 (‘AU
Corruption Convention’).
16 My Vote Counts 1 (note 6 above) at para 15.
17 Founding Affidavit (note 9 above) at paras 47–53.
18 My Vote Counts 2 (note 10 above) at paras 34–42.
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corruption. The third set of international standards is devoted specifically to
political party funding. The Appendix to the article lists the standards that I
draw from.
Do these standards require states to provide continuous and systematic
disclosure of private political party funding? The article argues that international
standards go a long way in supporting the arguments of MVC – specifically,
they strongly support its contention for transparency in terms of political party
funding. Their reach does not, however, extend to mandating the disclosure
scheme sought by MVC, in particular its claim for continuous and systematic
disclosure.

I International Standards on Democratic Elections and
Transparency of Political Party Funding
The foundational documents laying down international standards on democratic
elections are the Universal Declaration on Human Rights (UDHR)19 and the
International Covenant on Civil and Political Rights (ICCPR).20 These instruments
respectively provide in arts 21 and 25 for the right to political participation, the
right to vote and equal access to public service. These articles have been adopted,
to a varying extent, at the regional level, including through: art 13 of the African
(Banjul) Charter on Human and Peoples’ Rights (African Charter),21 the African
Charter on Democracy, Elections and Governance22 (both of which have been
ratified by South Africa), and art 3 of the Protocol to the European Convention
for the Protection of Human Rights and Fundamental Freedoms.23
International standards on democratic elections can also be found in various
declarations and guidelines. Whilst not binding at international law, these
documents lay down norms for democratic elections. Key documents in this
context include three adopted by the Inter-Parliamentary Union: Declaration on
Free and Fair Elections,24 the Universal Declaration on Democracy,25 and the
Codes of Conduct for Elections.26 In the African context, the African Union’s
Declaration on the Principles Governing Democratic Elections in Africa27 and
the Southern African Development Community Parliamentary Forum’s Norms

19

GA Res 217A (III), UN GAOR, 3rd sess, 183rd plen mtg, UN Doc A/810 (10 December 1948).
Opened for signature 16 December 1966; entered into force 23 March 1976.
21 Adopted 27 June 1981; entered into force 21 October 1986. Unlike the corresponding provisions
in UDHR and ICCPR, the African Charter does not mention elections.
22 African Union, African Charter on Democracy, Elections and Governance (opened for signature
30 January 2007; entered into force 15 February 2012).
23 Council of Europe, Protocol 1 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms, 20 March 1952, ETS 9.
24 IPU Declaration on the Criteria for Free and Fair Elections (1994), available at http://archive.ipu.org/
cnl-e/154-free.htm (accessed on 14 June 2018).
25 IPU Universal Declaration on Democracy (1998), available at http://archive.ipu.org/cnl-e/161-dem.
htm (accessed on 14 June 2018).
26 G Goodwin-Gill Codes of Conduct for Elections: A Study Prepared for the Inter-Parliamentary Union
(1998), available at archive.ipu.org/PDF/publications/CODES_E.pdf (accessed on 14 June 2018).
27 AHG/Decl.1 (XXXVIII) (2002), available at https://www.eisa.org.za/pdf/au2002declaration.
pdf (accessed on 14 June 2018).
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and Standards for Elections in the SADC Region 28 are also relevant. Further
afield, the Organisation for Security and Cooperation in Europe’s 1990 Document
of the Copenhagen Meeting of the Conference on Human Dimension,29 and the
Venice Commission’s Code of Good Practice in Electoral Matters also provide useful
guidance.30
These international standards offer two possible pathways to a conclusion
that transparency of political party funding is required as a matter of democratic
elections: the first is to reason from the right to vote, whereas the second is to rely
separately on standards in relation to free and fair elections.

A

Right to Vote and Transparency of Political Party Funding

This line of argument, which was central to the minority judgment of the
Constitutional Court and the High Court decision in My Vote Counts, can be
broken down into five steps:
1.
2.
3.
4.
5.

The right to vote is provided under s 19 of the Constitution.
The right to vote is a right to an informed vote.
The right to an informed vote extends to being informed in relation to the
private funding of political parties, amongst others, because of the centrality
of political parties to the democratic process.
Step 3 together with s 32(1) of the Constitution requires a scheme that
provides for ‘continuous and systematic recordal and disclosure of
information regarding the private funding of political parties’.31
PAIA fails to provide step 4.

This article will deal with steps 1 to 4 but not 5, which is examined elsewhere in
this volume.32
1

Step One: Right to Vote

Section 19(3)(a) of the South African Constitution provides that: ‘Every adult
citizen has the right to vote in elections for any legislative body established in
terms of the Constitution.’ The significance of this provision is to be understood

28 Adopted on 25 March 2001, available at http://www.internationaldemocracywatch.org/
attachments/167_SADCPF%20Norms%20and%20Standard%20for%20Elections.pdf (accessed on
14 June 2018).
29 Organisation for Security and Co-operation in Europe Document of the Copenhagen Meeting of the
Conference on Human Dimension 29 June 1990 (‘OSCE Copenhagen Document’).
30 European Commission for Democracy through Law Code of Practice in Electoral Matters: Guidelines
and Explanatory Report (2002), available at http://www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL-AD(2002)023rev-e (accessed on 14 June 2018)(‘Venice Commission Code of
Practice’).
31 Founding Affidavit (note 9 above) at para 13.
32 See G Orr ‘My Vote Counts: The Basis and Limits of a Constitutional Requirement of Political
Disclosure’ (2016) 8 Constitutional Court Review 52; and T Van Wyk ‘“Don’t Blame the Librarian if
No One Has Written the Book”: My Vote Counts and the Information Required to Exercise the
Franchise’ (2016) 8 Constitutional Court Review 97.
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in the context of the fundamental importance of democracy to the Constitution.33
The Preamble states that the Constitution is adopted as the supreme law of the
Republic so as to:
Heal the divisions of the past and establish a society based on democratic values, social justice
and fundamental human rights;
Lay the foundations for a democratic and open society in which government is based on the
will of the people and every citizen is equally protected by law;
Build a united and democratic South Africa able to take its rightful place as a sovereign state
in the family of nations.34

Section 1(d) also provides that: ‘The Republic of South Africa is one, sovereign,
democratic state founded on the following values: (d) Universal adult suffrage,
a national common voters roll, regular elections, and a multi-party system of
democratic government, to ensure accountability, responsiveness and openness’
(emphasis added).
The right to vote recognised in s 19(3)(a) of the Constitution is clearly
supported by the international standards on democratic elections. Article 21(3) of
UDHR provides that: ‘The will of the people shall be the basis of the authority of
government; this will shall be expressed in periodic and genuine elections which
shall be by universal and equal suffrage and shall be held by secret vote or by
equivalent free voting procedures.’ Article 25(b) of the ICCPR similarly provides
that:
Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions: …
(b) To vote and to be elected at genuine periodic elections which shall be by universal
and equal suffrage and shall be held by secret ballot, guaranteeing the free expression
of the will of the electors.

Explicit recognition of the right to vote is also provided by art 4(2) of the African
Charter on Democracy, Elections and Governance which stipulates that ‘State
Parties shall recognize popular participation through universal suffrage as the
inalienable right of the people’.35 Article 13(2) of the African Charter on Human
and Peoples’ Rights moreover recognises the right to vote by providing that
‘(e)very citizen shall have the right to participate freely in the government of his
country, either directly or through freely chosen representatives in accordance with the
provisions of the law’.36
The right to vote in these articles is closely connected to the right to political
participation recognised in art 21(1) of the UDHR and art 25(a) of the ICCPR.
Referring to the latter provision, the United Nations Human Rights Committee
has observed that ‘(p)articipation through freely chosen representatives is
33 See generally T Roux ‘Democracy’ in S Woolman & M Bishop (eds) Constitutional Law of South
Africa (2nd Edition, OS, 2007).
34 Preamble to the Constitution (emphasis added).
35 African Charter on Democracy, Elections and Governance (opened for signature 30 January
2007; entered into force 15 February 2012) art 4(2).
36 African Charter on Human and Peoples’ Rights, 1520 UNTS 217 (opened for signature 27 June
1981; entered into force 21 October 1986)(emphasis added).
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exercised through voting processes which must be established by law which are
in accordance with paragraph (b) [right to vote]’.37
2

Step Two: Right to Vote is a Right to an Informed Vote

The MVC application to the High Court argued that ‘the right to vote is the
right to cast an informed vote’.38 In support, they rely upon the minority judgment
in My Vote Counts 1.39 Referring to MVC’s submission before the Constitutional
Court that the right to vote is a right to cast an informed vote, the minority
judgment in My Vote Counts concluded ‘(t)his must be correct’.40 It went on to
say the following:
[T]he right to vote does not exist in a vacuum. Nor does it consist merely of the entitlement
to make a cross upon a ballot paper. It is neither meagre nor formalistic. It is a rich right
– one to vote knowingly for a party and its principles and programmes. It is a right to vote
for a political party, knowing how it will contribute to our constitutional democracy and
the attainment of our constitutional goals.41

In the High Court, Meer J agreed with such dicta, observing that they ‘accord
with a weight of jurisprudence regarding the right of access to information and
the right to vote’.42
The reasoning of the minority judgment in My Vote Counts 1 (and that of Meer J)
is supported by the international standards on democratic elections. Like the
South African Constitution, these standards do not expressly designate the right
to vote as a right to an informed vote. This is nevertheless implied. As art 21(3) of
the UDHR and art 25(b) of the ICCPR43 make clear, the right to vote is to ensure
that elections reflect the expression of the will of the people. That the expression
of the ‘will of the people’ be an informed one can be inferred, firstly, from the
significance of information for the effective exercise of the right to vote. As the
UN Human Rights Committee stated in its General Comment on art 25 of the
ICCPR: ‘In order to ensure the full enjoyment of rights protected by article 25,
the free communication of information and ideas about public and political issues
between citizens, candidates and elected representatives is essential.’ 44
It can also be inferred from the close relationship between freedom of
expression, assembly and association45 and the right to vote. As the UN Human
Rights Committee has observed, ‘(f)reedom of expression, assembly and

37 UN Human Rights Committee CCPR General Comment No. 25: Article 25 (Participation in Public
Affairs and the Right to Vote), The Right to Participate in Public Affairs, Voting Rights and the Right of Equal Access
to Public Service CCPR/C/21/Rev.1 (12 July 1996) at para 7.
38 Founding Affidavit (note 9 above) at para 31 (emphasis in original).
39 Ibid at para 29.
40 My Vote Counts 1 (note 6 above) at para 38.
41 Ibid at 41 (citations omitted).
42 My Vote Counts 2 (note 10 above) at para 30.
43 See also OSCE Copenhagen Document (note 29 above) at para 6.
44 UNHRC General Comment 25 (note 37 above) at para 25.
45 ICCPR art 19 (expression); art 21 (assembly); and art 22 (association).
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association are essential conditions for the effective exercise of the right to vote
and must be fully protected’.46
3

Step Three: Right to Vote Extends to Being Informed of Private Funding of Political Parties

This step in the line of argument depends on a claim concerning the importance of
political parties under the South African Constitution. As the minority judgment
in My Vote Counts 1 states, ‘[t]he founding premise of the applicant’s argument is
the unique role of political parties in our constitutional democracy’. 47
The MVC application to the High Court reiterated this claim relying upon
the minority judgment and earlier Constitutional Court decisions in Ramakatsa48
and the First Certification Judgment.49 The last judgment based the importance of
political parties on a central aspect of South Africa’s electoral system: ‘Under the
list system of proportional representation it is the parties that the electorate votes
for and the parties which must be accountable to the electorate.’50
The decision of the Constitutional Court in Ramakatsa combined this analysis
with express constitutional provisions dealing with political parties to conclude
that political parties are ‘indispensable conduits for the enjoyment of the right given
by s 19(3)(a) to vote in elections’51 and are the ‘veritable vehicles the Constitution
has chosen for facilitating and entrenching democracy’52 – ‘the Constitution
itself obliges every citizen to exercise the franchise through a political party’.53
These conclusions were based, among others, on s 1(d) which identifies as one
of the founding values of the Republic of South Africa ‘a multi-party system
of democratic government’. Also crucial to these conclusions was s 236 of the
South African Constitution, which required the provision of public funding to
political parties,54 the requirement of proportional representation in the various
legislative bodies55 and provisions mandating the loss of membership in the
National Assembly and the National Council of Provinces if a person ceases to
be a member of the party which nominated her or him for these bodies.56
In essence, the minority judgment in My Vote Counts 1 relies upon the First
Certification Judgment and, more importantly, Ramakatsa, in accepting My Vote
Counts’ argument as to the importance of political parties under the Constitution.57
In the words of the minority, ‘[t]he electoral system the Constitution creates pivots
on political parties and whom they admit as members’58 and ‘(o)ur constitutional
46

UNHRC General Comment 25 (note 37 above) at para 12. See also para 25.
My Vote Counts 1 (note 6 above) at para 32.
48 Ramakatsa & Others v Magashule & Others [2012] ZACC 31, 2013 (2) BCLR 202 (CC)(‘Ramakatsa’).
49 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic
of South Africa [1996] ZACC 26, 1996 (4) SA 744 (CC), 1966 (10) BCLR 1253 (CC)(‘First Certification
Judgment’).
50 Ibid at para 186, cited in My Vote Counts 1 (note 6 above) at para 33.
51 Ramakatsa (note 48 above) at para 59, cited in Founding Affidavit (note 9 above) at para 31.
52 Ibid at para 58, cited in Founding Affidavit (note 9 above) at para 31.
53 Ibid at para 68, cited in Founding Affidavit (note 9 above) at para 31.
54 See above text accompanying note 1.
55 Constitution ss 46(d), 105(d) and 157(2)–(3).
56 Constitution ss 47(3)(c) (National Assembly) and 62(4)(d) (National Council of Provinces).
57 My Vote Counts 1 (note 6 above) at paras 32 and 34–36.
58 Ibid at para 32 (citations omitted).
47
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order places the key to elective office and executive power in the hands of political
parties’.59 In the High Court decision, Meer J agreed with these statements of
the minority, observing that ‘[t]he unique nature of political parties and their
influential role has a significant bearing on whence and from whom their funds
derive’.60
These conclusions about the significance of political parties to democracy
are supported by international standards on democratic elections. Indeed, they
support the significance of political parties to the democratic process, whatever
the electoral system and regardless of whether a list system has been adopted. In its General
Comment 25, the UN Human Rights Committee said: ‘Political parties and
membership in parties play a significant role in the conduct of public affairs and
the election process.’ 61 Similarly, one of the key principles of the African Charter
on Democracy, Elections and Governance is: ‘Strengthening political pluralism
and recognizing the role, rights and responsibilities of legally constituted political
parties, including opposition political parties, which should be given a status
under national law.’  62
The South African Development Community (SADC) Parliamentary Forum
has also reasoned that:
The concepts of pluralism, multi-party democracy and politics should be enshrined in the
constitution as the preferred form of political development and a basis for good governance.
All stakeholders should commit themselves to pluralism, multi-party democracy and
politics as a condition for participating in the political process of the country.63

In Communist Party & Others v Turkey, the European Court of Human Rights held
that ‘political parties are a form of association essential to the proper functioning
of democracy’64 in the process of concluding that legislation dissolving and
banning the Communist Party was in breach of art 11 of the ECHR (freedom of
association).
Given the significance of political parties to the democratic process, it is
not difficult to conclude that the right to an (informed) vote extends to being
informed of their private funding. As the minority judgment in My Vote Counts 1
put it:
Does [the right to vote] include knowing the private sources of political parties’ funding? It
surely does. Private contributions to a political party are not made thoughtlessly, or without
motive. They are made in the anticipation that the party will advance a particular social
interest, policy or viewpoint. And political parties, in turn, depend on contributors for
the very resources that allow them to conduct their democratic activities. Those resources
keep flowing to the extent that they meet their contributors’ and funders’ expectations.
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Ibid at para 33.
My Vote Counts 2 (note 10 above) at para 28.
61 UNHRC General Comment 25 (note 37 above) at para 26. See also OSCE Copenhagen Document (note
29 above) at paras 7.5–7.6.
62 Charter on Democracy, Elections and Governance art 3(11).
63 South African Development Community Parliamentary Forum Norms and Standards for Elections in
the SADC Region and Standards for Elections in the SADC Region (25 March 2001) Part 2, Article 1.
64 United Communist Party of Turkey & Others v Turkey [1998] ECHR 1 at para 25.
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There can be little doubt, then, that the identity of those contributors, and what they
contribute, provides important information about the parties’ likely behaviour.65

4

S tep Four: Right to Vote Together with s 32(1) of the Constitution Requires a Scheme
that Provides for Continuous and Systematic Disclosure

The final step in this line of argument is that the right to vote (which extends to
being informed of the private funding of political parties) together with the right
to information in s 32(1) of the Constitution requires a scheme that provides for
continuous and systematic disclosure of details concerning the private funding of
political parties.66 The central issue here turns on the extent to which the right to
an informed vote requires knowledge of the private funding of political parties.
Amongst others, MVC in its High Court application asked that such a scheme
facilitate:
•
•
•

‘the automatic and regular disclosure of private funding information by
political parties’;67
‘access to all private funding information, whatever form the funding or the
information may take’;68 and
‘the obligatory creation by political parties of records of private funding
information in order to facilitate disclosure and access’.69

This ambitious application appears to turn on the constitutional centrality of
political parties and a strong affirmative duty on the South African state to provide information reasonably required to make effective the right to vote under
s 19(3). The latter duty in turn seems to arise, firstly, from the close connection
between s 32(1) and the right to vote. Section 32(1)(b) of the Constitution states
that: ‘Everyone has the right of access to … (b) any information that is held by
another person and that is required for the exercise or protection of any rights.’
In its High Court application, MVC specifically relied upon the Constitutional
Court decision in President of the Republic of South Africa & Others v M & G Media
Ltd for the close connection between this provision and the right to vote under
s 19(3): ‘In a democratic society such as our own, the effective exercise of the right
to vote also depends on the right to access to information. For without access to
information, the ability of citizens to make responsible political decisions and
participate meaningfully in public life is undermined.’ 70 The MVC High Court
application also separately relied upon dicta of the Constitutional Court in

65 My Vote Counts 1 (note 6 above) at para 42. The minority judgment goes on to cite in support the
United States Supreme Court decision in Buckley v Valeo 424 US 1, 66–7 (1976). These statements in
Buckley were also cited with approval by the High Court in IDASA (note 3 above) at para 58.
66 See Founding Affidavit (note 9 above) at para 13.
67 Ibid at para 20.2.
68 Ibid at para 20.3.
69 Ibid at para 20.4.
70 [2011] ZACC 32, 2012 (2) SA 50 (CC), 2012 (2) BCLR 181 (CC) at para 10, quoted in Founding
Affidavit (note 9 above) at para 30.
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Richter 71 and New National Party 72 for the duty upon the South African state to take
positive steps to make effective the right to vote.
Unlike the previous steps in this line of argument, matters are far less clear-cut
(and more interesting). It is difficult to find strong support for Step (4) from
art 21 of the UDHR and art 25 of ICCPR and their corresponding provisions
in African73 and European treaties. There is no specific mention of disclosure
of political party funding. More fundamentally, the argument made by Step (4)
seems to run against the grain of the approach taken by these instruments to
ensuring that there is a right to an informed vote.
A broad distinction can be made here between an interventionist approach
that calls for state action and an abstentionist approach that relies more upon the
absence of state action. The South African Constitution would appear to adopt
a more interventionist approach through s 32, particularly s 32(2) which states
that ‘[n]ational legislation must be enacted to give effect’ to the right to access to
information.
Article 25 of the ICCPR, on the other hand, can be said to adopt an abstentionist
approach based on guaranteeing political freedoms. So much seems reflected in
the UNHCR’s General Comment 25 where it was said that:
In order to ensure the full enjoyment of rights protected by article 25, the free
communication of information and ideas about public and political issues between
citizens, candidates and elected representatives is essential. This implies a free press and
other media able to comment on public issues without censorship or restraint and to
inform public opinion. It requires the full enjoyment and respect for the rights guaranteed
in articles 19, 21 and 22 of the Covenant, including freedom to engage in political activity
individually or through political parties and other organizations, freedom to debate public
affairs, to hold peaceful demonstrations and meetings, to criticize and oppose, to publish
political material, to campaign for election and to advertise political ideas.74

In IDASA, Griesel J also seemed to adopt such an abstentionist approach in his
interpretation of s 19(1) of the Constitution when he stated that ‘section 19(1)
prevents any restrictions being imposed on a citizen’s right of making political
choices’.75
This abstentionist approach – which places the primary responsibility for
informing the electorate on civil society – limits affirmative state action to a
narrow range of areas. As reflected in General Comment 25:
Positive measures should be taken to overcome specific difficulties, such as illiteracy,
language barriers, poverty or impediments to freedom of movements which prevent

71 Richter v Minister for Home Affairs & Others 2009 (3) SA 615 (CC) at paras 52–53, quoted in
Founding Affidavit (note 9 above) at para 40.
72 New National Party v Government of the Republic of South Africa & Others [1999] ZACC 5, 1999 (3) SA
191 (CC), 1999 (5) BCLR 489 (CC) at para 11, quoted in Founding Affidavit (note 9 above) at para 41.
73 The position in relation to Africa may change soon with the adoption of African Commission
on Human and Peoples’ Right Guidelines on Access to Information and Elections for Africa. The draft
guidelines are available at http://www.achpr.org/files/news/2017/05/d288/draft_guidelines_on_
ati__elections_for_africa_eng.pdf (accessed 17 October 2017).
74 UNHRC General Comment 25 (note 37 above) at para 25.
75 IDASA (note 3 above) at para 47 (emphasis added).
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persons entitled to vote from exercising their rights effectively. Information and materials
about voting should be available in minority languages. Specific methods, such as
photographs and symbols, should be adopted to ensure that illiterate voters have adequate
information on which to base their choice.76

Characterising the approach under the South African Constitution as
interventionist does not, however, necessarily suggest support for MVC’s argument
for continuous and systematic disclosure of private political party funding – there
is still the question of what kind of intervention is constitutionally required.
A key difficulty with relying upon dicta affirming the duty of the state to take
positive steps to make effective the right to vote under s 19(3) is the paradoxical
character of such statements: while signaling an interventionist approach, such
dicta has emphasised deference to Parliament in terms of the type of intervention.
In New National Party, the Court stated that: ‘The right to vote contemplated by
section 19(3) is therefore a right to vote in free and fair elections in terms of
an electoral system prescribed by national legislation which complies with the
aforementioned requirements laid down by the Constitution. The details of the system
are left to Parliament.’ 77
Similarly in NICRO, the Constitutional Court, while accepting that positive
steps had to be taken to make effective the right to vote, underlined that ‘[t]his
is the task of the legislature and the executive which have the responsibility for
providing the legal framework, and the infrastructure and resources necessary for
the holding of free and fair elections’.78 And finally in AParty, the Court stated
that ‘Parliament has the constitutional authority and duty to design an electoral
scheme to regulate the exercise of the right to vote’ 79 and that ‘the key issue (in
this case) is the question of the constitutional validity of the electoral system – a
matter that lies peculiarly with Parliament’s constitutional remit’. 80
Such deference to Parliament81 is in line with the reasons based on separation
of powers which prompted the majority of the Constitutional Court to reject
MVC’s application. According to the majority: ‘[W]hat the applicant wants is
but a thinly veiled attempt at prescribing to Parliament to legislate in a particular
manner … That attempt impermissibly trenches on Parliament’s terrain; and that
is proscribed by the doctrine of separation of powers.’ 82
It was these statements, amongst others, that prompted Meer J of the High
Court to only grant ‘(m)ere disclosure’ rather than ‘continuous and systematic’
recordal and disclosure.83 In particular, Meer J declared that PAIA ‘is inconsistent
76

UNHRC General Comment 25 (note 37 above) at para 12.
New National Party (note 72 above) at para 14 (emphasis added).
78 Minister of Home Affairs v National Institute for Crime Prevention and the Re-integration of Offenders
(NICRO) & Others (2004) [2004] ZACC 10, 2005 (3) SA 280 (CC), 2004 (5) BCLR 445 (CC) at para 28.
79 AParty & Another v The Minister for Home Affairs & Others, Moloko & Others v The Minister for Home
Affairs & Another [2009] ZACC 4, 2009 (3) SA 649 (CC), 2009 (6) BCLR 611 (CC)(‘A Party’) at para 6
(emphasis added).
80 Ibid at para 80.
81 Such deference has been criticised in Roux (note 30 above) at ch10–p28; Brickhill & Babiuch
(note 13 above) at ch45–p5.
82 My Vote Counts 1 (note 6 above) at para 156.
83 My Vote Counts 2 (note 9 above) at para 73.
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with the Constitution and invalid insofar as it does not allow for the recordal and
disclosure of private funding information’.84
This declaration is, moreover, consistent with the minority Constitutional
Court judgment in My Vote Counts which did not conclude that continuous and
systematic disclosure of private political party funding was constitutionally
required.85 Its conclusion was far more modest:
Parliament has failed to fulfil its constitutional obligation to enact national legislation
to give effect to the right of access to information as required by section 32(2) of the
Constitution, to the extent that—
(a) information about the private funding of political parties registered for elections for
any legislative body established under the Constitution is reasonably required for the
effective exercise of the right to vote in those elections; and
(b) no national legislation currently requires that this information be publicly
accessible.86

B Free and Fair Elections and Transparency of Political Party Funding
Do international standards on democratic elections require transparency of
political party funding separately from the right to vote? Whilst not specifically
raised in the My Vote Counts proceedings, this is clearly an issue posed by s 19(2) of
the Constitution which provides that: ‘Every citizen has the right to free, fair and
regular elections for any legislative body established in terms of the Constitution.’
Indeed, as noted earlier, Griesel J in IDASA rejected the argument that this
provision required disclosure of private political party funding.87 This judgment,
however, made no reference to the international standards on democratic
elections. Having said that, the conclusion of Griesel J is largely consistent with
international standards on democratic elections, which generally do not require
transparency of political party funding separately from the right to vote.
Some instruments like the Copenhagen Document88 make no mention of
political party funding. Others do deal with this topic but are quite non-descript.
For instance, the Inter-Parliamentary Union’s 1994 Declaration on Free and Fair
Elections provides that states should ‘possibly regulate the funding of political
parties and electoral campaigns’.89 The IPU’s 1996 Universal Declaration on
Elections is stronger in stating that ‘[p]arty organisation, activities, finances,
funding and ethics must be properly regulated in an impartial manner in order
to ensure the integrity of the democratic processes’ 90 – but fails to specifically
require disclosure of political party funding. The UNHRC General Comment 25 is
couched in similarly vague terms in its statement that ‘States should ensure that,
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in their internal management, political parties respect the applicable provisions of
article 25 in order to enable citizens to exercise their rights thereunder’.91
Some of the documents providing for international standards on democratic
elections are more specific in terms of the measures they require. Concerns other
than transparency of political party funding are, however, at the fore. The African
Union Declaration on the Principles Governing Democratic Elections, for example, commits
governments to ‘ensure that adequate provision of funding for all registered
political parties to enable them to organize their work’.92 Other documents are
animated by concerns relating to fairness of campaign funding. For example, the
SADC Parliamentary Forum’s Norms and Standards deals with misuse of public
resources by incumbent parties during campaigns;93 and excessive campaign
spending in the context of the absence of spending caps or caps being commonly
ignored.94 Similarly, General Comment 25 states that ‘[r]easonable limitations on
campaign expenditure may be justified where this is necessary to ensure that the
free choice of voters is not undermined or the democratic process distorted by
the disproportionate expenditure on behalf of any candidate or party’.95
Transparency of political party funding is, however, a key principle of two
documents: the Inter-Parliamentary Union’s Code of Conduct for Elections and
the Venice Commission of the Council of Europe (European Commission for
Democracy through Law), Code of Good Practice in Electoral Matters. Clause 2 of the
Model Code provides that:
Recognizing that financial issues can distort the electoral process, leading to a lack of
public confidence, political parties should consider themselves bound by the principles
of transparency and disclosure. In addition to publicising their constitution and aims,
political parties should disclose their income and assets, sources of income, and expenses.96

The Venice Commission provides more detail by stating that:
107. Regulating the funding of political parties and electoral campaigns is a further
important factor in the regularity of the electoral process.
108. First of all, funding must be transparent; such transparency is essential whatever the
level of political and economic development of the country concerned.
109. Transparency operates at two levels. The first concerns campaign funds, the details
of which must be set out in a special set of carefully maintained accounts. In the
event of significant deviations from the norm or if the statutory expenditure ceilings
are exceeded, the election must be annulled. The second level involves monitoring
the financial status of elected representatives before and after their term in office.
A commission in charge of financial transparency takes formal note of the elected
representatives’ statements as to their finances. The latter are confidential, but the
records can, if necessary, be forwarded to the public prosecutor’s office.97

These two documents provide strong support for the applicant’s argument for a
91
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scheme providing systematic disclosure of the private funding of political parties.
They, however, provide scant support for continuous disclosure with no mention
in either document as to the frequency of disclosure.

II International Standards on Corruption and Transparency
of Political Party Funding
The application of MVC before the High Court submitted that: ‘Transparency
in the funding of political parties is required for the effective prevention and
detection of corruption, which erodes the state’s capacity to respect, protect,
promote and fulfill the rights in the Bill of Rights.’ 98
There are two steps to this argument:
(1)
(2)

Corruption erodes the state’s capacity to respect, protect, promote and fulfill the
rights in the Bill of Rights pursuant to s 7(2) of the Constitution; and
The prevention and detection of corruption requires transparency in the funding of
political parties in the form of continuous and systematic disclosure.

In making these arguments, MVC heavily relied on three treaties ratified by the
South African Parliament: the South African Development Community Protocol
against Corruption; the United Nations Convention Against Corruption; and the
African Union Convention on Preventing and Combatting Corruption.99
This reliance is unsurprising given the binding nature of these treaties and
also the importance placed on international law by the Constitutional Court
in Glenister v President of the Republic of South Africa & Others.100 In that decision,
which dealt with the question of whether an independent anti-corruption unit
was constitutionally required, the majority said that: ‘What reasonable measures
does our Constitution require the state to take in order to protect and fulfill the
rights in the Bill of Rights? The question must be answered in part by considering
international law.’101

A Step One: Corruption Erodes the State’s Capacity to Respect, Protect,
Promote and Fulfill the Rights in the Bill of Rights Pursuant to s 7(2)
of the Constitution
The international standards on corruption generally provide support for this
step.102 The Preamble to the UN Convention Against Corruption – which is
cited in the MVC High Court application103 – records the concern of the UN
General Assembly in relation to ‘the seriousness of problems and threats posed by
98
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corruption to the stability and security of societies, undermining the institutions
and values of democracy, ethical values and justice and jeopardizing sustainable
development and the rule of law’.
The Preamble to the African Union Convention on Preventing and Combating
Corruption (AU Corruption Convention) – also cited in the MVC High Court
application104 – similarly records the disquiet of members of the African Union
in relation to ‘the negative effects of corruption and impunity on the political,
economic, social and cultural stability of African states and its devastating effects
on the economic and social development of the African peoples’.
All this is strongly consistent with the jurisprudence of the Constitutional
Court. In South African Association of Personal Injury Lawyers, the Court held that
corruption ‘undermine(s) the constitutional commitment to human dignity, the
achievement of equality and the advancement of human rights and freedoms’.105
And in Glenister, it was said that: ‘It is incontestable that corruption undermines
the rights in the Bill of Rights, and imperils democracy … The State’s obligation
to ‘respect, protect, promote and fulfil the rights in the Bill of Rights thus
inevitably, in the modern State, creates a duty to create efficient anti-corruption
mechanisms.’106
Citing this dictum, Meer J in the High Court also accepted the applicant’s
argument on this point.

B Step Two: The Prevention and Detection of Corruption Requires
Transparency in the Funding of Political Parties in the Form of
Continuous and Systematic Disclosure
There is some support for this step from international standards on the prevention
of corruption. These instruments also lay down transparency as a key principle
in measures against corruption.107 They also view political parties (and their
funding) as possible sites of corruption and, therefore, subject to anti-corruption
measures including transparency of political party funding. Article 7(3) of the
UN Convention, for instance, provides:
Each State Party shall also consider taking appropriate legislative and administrative
measures, consistent with the objectives of this Convention and in accordance with the
fundamental principles of its domestic law, to enhance transparency in the funding of
candidatures for elected public office and, where applicable, the funding of political
parties.

Entitled ‘Funding of Political Parties’, art 10 of the AU Corruption Convention
provides that:
Each State Party shall adopt legislative and other measures to:
(a) Proscribe the use of funds acquired through illegal and corrupt practices to finance
political parties; and
104
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(b)

Incorporate the principle of transparency into funding of political parties.

Section VII(7) of the OECD Guidelines for Multinational Enterprises also provides that enterprises shall not ‘make illegal contributions to candidates for public
office or to political parties or to other political organisations. Political contributions should fully comply with public disclosure requirements and should be
reported to senior management.’
These instruments provide support for the argument of MVC with respect
to the importance of transparency of political party funding in addressing
corruption. Or to put it in the words of Meer J, they highlight ‘the nexus between
corruption and (secret) political donations’.108
They do not, however, provide support for the conclusion that continuous and
systematic disclosure of such funding is required. Neither the UN Convention,
the AU Convention, nor the OECD Guidelines specifically requires such a
scheme. They refer only somewhat vaguely to ‘transparency’. Indeed, art 7(3)
of the UN Convention is rather ‘soft’, obliging state parties to only ‘consider’,
and the OECD Guidelines merely require compliance with ‘public disclosure
requirements’ – if they exist.
There may also be a deeper problem with seeking to extract a requirement for
continuous and systematic disclosure of political party funding from international
standards dealing with corruption. The subject matter of these standards naturally
means that the transparency measures contemplated are those directed at the
risk of corruption. Put more specifically, disclosure of political party funding in
this context would be limited to disclosure of contributions that pose a risk of
corruption.
‘Corruption’ is, however, a concept with various meanings, an ambiguity that
the UN Convention perpetuates by failing to define the term.109 When the term
is, however, defined, a narrow meaning of ‘corruption’ based on quid pro quo
corruption such as bribery has been adopted.110 Whilst MVC characterises the
definition of ‘corruption’ in the Prevention and Combating of Corrupt Activities
Act111 as being informed by a ‘broad understanding of corruption’, this definition,
which depends on an exchange, is still an understanding of corruption based on
quid pro quo.112
There is little indication of ‘corruption’ under these instruments extending,
for instance, to what the Australian High Court dubbed ‘clientelism corruption’,
corruption that ‘arises from an office-holder’s dependence on the financial
support of a wealthy patron to a degree that is apt to compromise the expectation,
fundamental to representative democracy, that public power be exercised in the
public interest’,113 or to what the Court referred to as ‘war-chest’ corruption

108

My Vote Counts 2 (note 10 above) at para 37.
UN Corruption Convention art 2.
110 See African Union Convention on Preventing and Addressing Corruption, 5 August 2006,
Article 4(1); OECD Guidelines for Multinational Enterprises (2011), section VII(1).
111 Act 12 of 2004.
112 Founding Affidavit (note 9 above) at para 53.
113 McCloy v New South Wales [2015] HCA 34, (2015) 89 ALJR 857 at para 36.
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which arises when ‘the power of money … pose(s) a threat to the electoral process
itself’.114
A narrow approach towards the meaning of ‘corruption’ will correspondingly
limit the scope of disclosure requirements in relation to political party funding.
It may mean that only large political contributions are to be disclosed as it can be
plausibly argued that it is these contributions that pose a meaningful risk of quid
pro quo corruption.

III International standards on political finance regulation
and transparency of political party funding

While no standards devoted specifically to political finance regulation have
been adopted by the United Nations or for Africa, there have been significant
instruments adopted at the European level.115 These European standards bring
together the key concerns separately animating the international standards on
democratic elections and those addressing corruption – and in this way are
relevant to ss 7(2) (state’s duty to respect, protect, promote and fulfil rights in the
Bill of Rights), 19(2) (right to free, fair and regular elections) and 19(3) (right to
vote) of the Constitution.
The Venice Commission’s Guidelines and Report on the Financing of Political Parties
begins by ‘[n]oting with concern problems relating to the illicit financing of political
parties recently uncovered in a number of Council of Europe member states;
[t]aking into account the essential role of political parties within democracy’.116
In its opening paragraph, of its recommendation on financing political parties,
the Parliamentary Assembly of the Council of Europe states:
Citizens are showing growing concern with regard to corruption linked to political parties
gradual loss of independence and the occurrence of improper influence on political
decisions through financial means. The Assembly, stressing that political parties are an
essential element of pluralistic democracies, is seriously preoccupied with this situation.117

In a similar vein, the Committee of Ministers recommendation on the issue
provides as follows:
Considering that political parties are a fundamental element of the democratic system of
states and are an essential tool of the political will of citizens;
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Ibid at para 38.
These include:
(1) Parliamentary Assembly of the Council of Europe Recommendation 1516: Financing of Political Parties
(2001);
(2) Committee of Ministers of the Council of Europe Recommendation Rec(2003)4 on Common Rules against
Corruption in the Funding of Political Parties and Electoral Campaigns (8 April 2003);
(3) Venice Commission Guidelines and Report on the Financing of Political Parties (2001)(‘Venice Commission Guidelines’);
(4) Organization for Security and Co-operation in Europe Office for Democratic Institutions and
Human Rights & Venice Commission Guidelines on Political Party Regulation (2010); and
(5) Organisation for Economic Co-operation and Development Financing Democracy: Framework for
Supporting Better Public Policies and Averting Policy (2016)(‘OECD Financing Democracy’).
116 Venice Commission Guidelines (note 115 above) preamble.
117 Parliamentary Assembly Recommendation 1516 (note 115 above) at para 1.
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Convinced that corruption represents a serious threat to the rule of law, democracy, human
rights, equity and social justice, that it hinders economic development, endangers the
stability of democratic institutions and undermines the moral foundations of society.118

Transparency of political party funding figures significantly in these standards.
The recommendation of the Parliamentary Assembly calls for ‘complete transparency of accounts’.119 The Committee of Ministers requires specific rules to
‘ensure transparency of donations and avoid secret donations’.120 The OECD
Framework on Financing Democracy has four key objectives, one of which is to ensure
‘transparency and accountability’.121
The reasoning underlying the importance placed on transparency of political
party funding is made clear by the OECD:
Transparency has two potential advantages:
1.

It is a guard against corruption and improper influence. If a politician is
elected to office with major financial support from an individual donor,
corporation or industry and subsequently uses his or her power unduly
to benefit the benefactor, the link between donation and reward will not pass
unnoticed.
If donations have to be declared before the poll, transparency may permit
the elector to know the identity of each candidate’s and each political party’s
main backers. This information will permit the elector to be informed about the
interests behind the rival contestants.122

2.

The OECD’s Framework on Financing Democracy does not, however, lay down specific requirements for disclosure of political party funding.123 By comparison, the
other instruments do, in broadly similar ways, by requiring that political parties
maintain proper accounts and disclose their details, including donations exceeding a certain value (determined by legislation), on at least an annual basis.124
These instruments support the argument of MVC for systematic disclosure of
political party funding, but by requiring only annual disclosure. They do not
extend to supporting the argument for continuous disclosure.

IV Conclusion
Do the relevant international standards require states to provide for continuous
and systematic disclosure of private political funding, as argued by MVC?
The short answer is ‘no’. International standards on the right to vote strongly
support the contention that this right extends to being informed of private political
party funding, but they fail to require such information to be provided through
continuous and systematic disclosure. Much of the same can be concluded on the
118

Committee of Ministers Recommendation Rec(2003)4 (note 115 above) preamble.
Parliamentary Assembly Recommendation 1516 (note 115 above) at para 7.
120 Committee of Ministers Recommendation Rec(2003)4 (note 115 above) at art 3(a).
121 OECD Financing Democracy (note 115 above).
122 Ibid at 24 (emphasis in original).
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issues surrounding international standards on the prevention of corruption: they
require transparency in terms of political party funding but not such stringent
disclosure. International standards specifically devoted to political party funding
provide the strongest support for MVC’s argument, but even then they only
extend to requiring annual disclosure. MVC’s application is then an overreach
from the perspective of international standards.
This does not mean, of course, that continuous and systematic disclosure is bad
policy. In IDASA, Griesel J drew a distinction between what is constitutionally
required and what is desirable public policy. Having rejected the applicant’s
arguments that disclosure of political party funding was constitutionally required,
he said that ‘the applicants have nevertheless made out a compelling case – with
reference both to principle and to comparative law – that private donations to
political parties ought to be regulated by way of specific legislation in the interest
of greater openness and transparency’.125 A distinction can similarly be made
here between what is required by international standards – which necessarily
grants a degree of autonomy to states – and desirable public policy.

V

Post-Script: Draft Political Party Funding Bill 2017

On 19 September 2017, the Draft Political Party Funding Bill 2017 was tabled
before the National Assembly for public comment. This Bill proposes various
measures dealing with political party funding – including a disclosure regime
for political donations directly received by political parties.126 Amongst others,
this regime will require political parties to disclose all donations received above a
threshold set in regulations adopted by the Independent Electoral Commission.
In election years, the Commission is to publish details of such donations on a
quarterly basis as well as a month before an election; publication is to be made on
an annual basis in non-election years.127
If enacted, would this disclosure regime comply with the international standards
discussed in this article? In most cases, the answer will be an unequivocal ‘yes’.
It is doubtful whether the international standards on democratic elections in
relation to the right to vote require a disclosure regime so the question of noncompliance does not really arise. Other standards on free and fair elections require
systematic disclosure at most – a requirement easily met by the Bill (if enacted).
As to the international standards on political finance regulation, they require
annual disclosure at most, again a requirement clearly met by the proposed Bill.
Much the same applies in relation to most of the international standards on
corruption which emphasise transparency but typically in a ‘soft’ manner. The
‘hardest’ obligation is found in art 10(b) of the AU Corruption Convention which
requires signatory states to ‘(i)ncorporate the principle of transparency into
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funding of political parties’. Whether this obligation is met by the proposed Bill
will depend upon how the disclosure regime is operationalised.
The Bill leaves key details of disclosure obligations to be governed by
regulations, including the threshold at which donations are to be disclosed by
political parties to the Electoral Commission, the form and manner of disclosure
to the Commission as well as the form and manner in which the Electoral
Commission makes public these details.128 Regulations on these matters can be
made by the President, acting upon a resolution of the National Assembly, or by
the Electoral Commission with regulations by the former taking precedence over
those made by the latter.129 If the enacted regulations result in most of the private
funding of political parties remaining secret, it is arguable that the principle of
transparency has not been incorporated into such funding – as required by art
10(b) of the AU Corruption Convention.
Appendix
International standards on democratic elections
•
Universal Declaration on Human Rights (1948)
•
International Covenant on Civil and Political Rights (1966)
•
UN Commission for Human Rights CCPR General Comment No. 25: Article
25 (Participation in Public Affairs and the Right to Vote), The Right to Participate in
Public Affairs, Voting Rights and the Right of Equal Access to Public Service (1996)
•
African (Banjul) Charter on Human and Peoples’ Rights (1981)
•
African Union Declaration on the Principles Governing Democratic Elections in Africa
(2002)
•
African Charter on Democracy, Elections and Governance (2007)
•
Southern African Development Community Norms and standards in the SADC
Region
•
European Convention for the Protection of Human Rights and Fundamental
Freedoms (1950)
•
Organisation for Security and Co-operation in Europe Document of the
Copenhagen Meeting of the Conference on Human Dimension of the CSCE (1990)
•
Venice Commission Code of Good Practice in Electoral Matters (2002)
•
Inter-Parliamentary Union Declaration on Criteria for Free and Fair Elections
(1994)
•
Inter-Parliamentary Union Universal Declaration on Democracy (1996)
•
Inter-Parliamentary Union Codes of Conduct for Elections (1998)
International standards on corruption
•
United Nations Convention against Corruption (2003)
•
African Union Convention on Preventing and Combating Corruption
(2003)
•
European Union Convention against Corruption Involving Officials (1997)
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Draft Funding Bill clauses 10(1)–(2) (see clause 1 for definition of ‘prescribed’).
Draft Funding Bill clause 23(1)–(2).
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•
•

OECD Guidelines for Multinational Enterprises
OECD Anti-Bribery Convention

International standards on political finance regulation
•
Parliamentary Assembly of the Council of Europe Recommendation 1516
(2001) of the – Financing of Political Parties (2001)
•
Committee of Ministers of the Council of Europe Recommendation Rec(2003)4
of the Committee of Ministers to Members States on Common Rules against Corruption
in the Funding of Political Parties and Electoral Campaigns (2003)
•
OECD Framework on Financing Democracy (2016)
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‘Don’t Blame the Librarian if No One
Has Written the Book’: My Vote Counts
and the Information Required to
Exercise the Franchise
Toerien van Wyk*
I Introduction
The success of the South African Constitutional project is in large part dependant
on how well South Africans manage to turn the key values of transparency,
accountability and participation, underlying the Constitution,1 into real-life
practice.2 The right of access to information, and its exercise and implementation
are central to the achievement of these values. The Preamble to the Promotion
of Access to Information Act3 (PAIA) – the law enacted to give effect to the
constitutional right of access to information – notes in particular how the secrecy
and unresponsiveness of the previous system of government in South Africa led
to an abuse of power and the violation of human rights. With the enactment of
this law, Parliament committed South Africa to a new culture of transparency
and accountability – a culture to be fostered across the board in all institutions,
whether public or private. More particularly, PAIA, and the legislative framework
within which it fits, has been enacted to ensure the accessibility of information
that people require in order to be able to exercise and protect any other rights.4
That is the ideal. South Africa is, however still some way away from achieving this
ideal. The Access to Information Network (ATI Network) (formerly the PAIA Civil
Society Network) – a South African civil society organisation advocating around
the right of access to information – reports significantly low levels of compliance
with PAIA. For instance, the network reported in 2016 that only 40 per cent of
* Toerien van Wyk is a PhD candidate on the Laureate Program in Comparative Constitutional Law
at Melbourne University Law School. Previously, and at the time of submission of this paper, she was
a Co-Director of the South African History Archive Trust. This paper is based on her dissertation
entitled ‘Does PAIA Enable the Right to Vote? An Exploration of Political Party Funding in South
African Democracy’ which was submitted in partial fulfilment of the requirements for an LLM
obtained through the South African Institute for Advanced Constitutional, Public, Human Rights
and International Law (SAIFAC), a centre of the University of Johannesburg.
1 Constitution of the Republic of South Africa, 1996.
2 D Davis ‘Corruption and Transparency’ (2010) 2–3, available at http://www.opendemocracy.
org.za/wp-content/uploads/2010/10/Corruption-and-Transparencyby-Judge-Dennis-Davis.pdf
(accessed on 18 June 2018).
3 Act 2 of 2000.
4 PAIA preamble.
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requests for information, that were made in terms of PAIA by network members,
were responded to within the 30-day period provided for in the Act.5 While there
has been some improvement over time,6 a failure in 60 per cent of all instances in
2016, 15 years since the enactment of PAIA, to provide a timely response to formal
access to information requests, seems to indicate that there is still some way to go
toward achieving the goal of instilling a culture of transparency.7
Access to information has a crucial role to play in enhancing democracy. The
relationship between access to information and democracy is raised strongly
by the question of whether individuals are entitled know about who funds
political parties. Within the context of political party funding, the role of access
to information in ensuring transparency, accountability and participation came
before the Constitutional Court, recently, in My Vote Counts NPC v Speaker of
the National Assembly & Others 8 (My Vote Counts 1). My Vote Counts 1 turned on
whether and how access should be granted to information about the private
funding of political parties. The minority found that such information should
be made accessible and that access should be granted through legislation enacted
specifically for that purpose. Such legislation, the minority found, should be
enacted in terms of the duty imposed on Parliament in s 32(2) of the Constitution.
Section 32(2) requires that Parliament enact legislation that gives effect to the
s 32(1) right of access to information.
The majority, by contrast, found that Parliament had already enacted legislation
in compliance with its duty under s 32(2) of the Constitution, namely, PAIA. It
held that the legal principle of ‘subsidiarity’, as developed by the Constitutional
Court, prevented My Vote Counts (MVC) from relying directly on the right
in s 32. Instead, MVC had to challenge the constitutionality of PAIA to the
extent that it contended that PAIA is not sufficient to give effect to s 32(1).9 As
such, the majority never engaged the question of whether information about the
private funding of political parties should be accessible. But its judgment can be
understood to suggest that – to the extent that information should be accessible
– PAIA must be amended to achieve that end.
In this paper, I will consider whether information about private funding of
political parties is in fact, currently, accessible in South Africa, and if not, whether
the Constitution requires that it should be accessible. To be able to answer these
questions I will first have to answer a number of other questions and address
them in three parts.
5 C Reddell Shadow Report 2016 (2017) 2–4, available at http://foip.saha.org.za/uploads/images/
CERShadowReport2016Final%20(1).pdf. In 2015 that figure stood at just 30 per cent, in 2014 at
37 per cent, in 2013 at 22 per cent, in 2011 (there was no report issued for 2012) at 25 per cent, in 2010
at 21 per cent and in 2009 at 12.7 per cent
6 In 2015 that figure stood at just 30 per cent, in 2014 at 37 per cent, in 2013 at 22 per cent, in 2011
(there was no report issued for 2012) at 25 per cent, in 2010 at 21 per cent and in 2009 at 12.7 per cent.
The reports for these years are all available at http://foip.saha.org.za.
7 Reddell (note 5 above) 2–4. See also K Allen ‘Applying PAIA: Legal, Political and Contextual
Issues’ in K Allen (ed) Paper Wars (2009) 171–172.
8 [2015] ZACC 31, 2016 (1) SA 132 (CC), 2015 (12) BCLR 1407 (CC).
9 MVC is a non-profit organisation that campaigns to ‘improve the accountability, transparency and
inclusiveness of elections and politics in South Africa’. See http://www.myvotecounts.org.za/about/
(accessed on 15 January 2017).
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I start, in the first part of this paper, by considering how the legislative
framework, underlying access to information in South Africa works. I will
demonstrate that PAIA, as the legislation enacted to give effect to the right of
access to information, acts as a mechanism for access to information that is
recorded in some form or another. The mechanism, however, depends on the
creation and accessible storage – or management – of records of information.
I will then show that record-creation and record-keeping duties arise in other,
‘sector-specific’, legislation. More specifically, I will demonstrate that legislation
within the electoral legislative scheme does give indirect recognition to an access
to information element to the right to vote by imposing record-creation and
record-keeping duties. The legislation within the electoral legislative scheme
in fact even recognises, in certain instances, a duty to ensure that recorded
information proactively be made publicly accessible – that is, without the need
for a formal access to information request.
Once I have demonstrated how the access to information legislative framework
underlying access to information in South Africa works, it will become possible to
turn to answering the question about whether information about private funding
of political parties is in fact, currently, accessible. I will indicate that there is no
duty in the legislation within the electoral legislative scheme – the sector-specific
legislation – or otherwise, to keep a record of information about private funding
of political parties. I will show that, as long as information is not recorded, it is
not possible to request such information under PAIA. Information about private
funding of political parties is therefore, largely, not currently accessible. The
mechanism for access, PAIA, in order to ensure access, depends on a duty to
create records containing this information, and no such duty exists in relation to
the private funding of political parties.
I will then turn to answering, in the second part of the paper, the question
about whether the Constitution requires that information about private funding
of political parties should be accessible. In order to answer this question, it is
necessary to first determine under which right such a duty to make information
about private funding of political parties accessible might arise. I will show that,
in line with the principle of subsidiarity, the right implicated in this question is
the right to vote and not the right of access to information. I therefore suggest
that the proper location for duties to create and keep, and in certain instances to
proactively disclose, records of information related to voting (if this information
is required for the exercise and protection of the right to vote) is in the legislation
enacted to give effect to the right to vote.
In order to determine then, whether information about private funding of
political parties is required for the exercise and protection of the right to vote I will
analyse, in the second part of this paper, the content given to the right to vote by
international law and by the South African Constitutional Court and legislature.
I will also, in light of similar constitutional protections, and as disclosure laws
have for many years formed part of campaign finance regulation in the United
States of America (US), briefly consider the case law of the US Supreme Court,
related to disclosure and campaign finance. I will provide three arguments for the
recognition of a right of access to information about private funding of political
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parties as part of the right to vote. The first argument relates to South Africa’s
obligation under art 10(b) of the African Union Convention on Preventing and
Combating Corruption10 to, in order to combat corruption, ‘incorporate the
principle of transparency into funding of political parties’. Access to information
about funding makes it possible to identify instances of quid pro quo corruption
and knowledge of potential exposure will act as a deterrent to corrupt activity.
The second argument for the recognition of such a right relates to South Africa’s
constitutional and international law duty, to ensure that the exercise of the right
to vote is meaningful. Access to information about political party funding makes
it possible for voters to determine what sort of pressure political parties will be
under from funders with respect to issues that may affect community members.
This knowledge will inform debate, which in turn will ensure meaningful exercise
of the right to vote. The last argument provided relates to the recognition by the
Constitutional Court of a duty to ensure that inequality of access to politicians is
counter-balanced. Again, knowledge about what sort of pressure political parties
will be under, from funders, with respect to issues that may affect voters provides
voters with the opportunity to identify, and therefore vote for, the party that will
best serve their interests.
In light of the importance of ensuring access to information about private
funding of political parties (in order to combat corruption, ensure the meaningful
exercise of the right to vote and ensure that inequality of access to politicians
is counter-balanced) it is clear the information must be easily accessible. I will
demonstrate that the high costs and heavy burden of access to this information
using formal access to information requests taken together with the importance
of access to this information necessitates a need for the information to be made
proactively available. I will therefore argue that the legislature ought to create
a duty within the legislation forming part of the electoral legislative scheme to
record, and proactively grant access to, information about the private funding of
political parties.
I will then consider, in the third part of the paper, whether such a provision
within the electoral legislative scheme, requiring the recording of, and proactive
granting of access to, information about the private funding of political parties,
may place any limits on other constitutional rights. I will show that such a
provision would infringe on the privacy rights of donors (natural and juristic) as
well as the privacy rights of political parties. Lastly, I will consider whether such
an infringement of the privacy rights of donors and political parties would be
constitutionally justifiable in terms of s 36 of the Constitution. I will show that
the limitation would in fact be reasonable and justifiable.

10 Signed and ratified by South Africa, available at http://www.au.int/en/treaties/african-unionconvention-preventing-and-combating-corruption (accessed on 24 September 2016).
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II The Legislative Framework Underlying Access to
Information in South Africa
A 
Introduction
PAIA, provides access to information by focusing on the notion of ‘records’ rather
than ‘information’. ‘Records’ are defined in the National Archives and Record
Service of South Africa Act11 (NARSA) as ‘recorded information regardless of
form or medium’.12 The definition in PAIA is identical except that it adds that it
applies with respect to a ‘public body’ or ‘private body’ (terms defined in PAIA)
that holds or controls such recorded information, irrespective of whether it was
created by that body, or not.13
Whereas PAIA (similar to the US Freedom of Information Act)14 allows for
requests for records that hold information, the United Kingdom’s (UK) Freedom
of Information Act15 allows requests for information – requests that require a
written response. For example, if you wish to know who in the police leadership
is responsible for public order policing you would, in the UK, simply ask the
police department for an indication of who is responsible; in South Africa or in
the US you would need to ask for a copy of a record – such as an organogram –
containing that information.16
The downside of granting access through records is that a failure to create
or keep records (or to keep them in an accessible manner) stifles the exercise of
the right of access to information. This is a reality that the ATI Network has
consistently highlighted, with respect to PAIA, over a number of years. The ATI
Network reports that the primary reason provided for the refusal of access to
information is that the records requested either could not be found or do not
exist.17 This problem, however, also surfaces in countries where access is granted
to ‘information’ rather than ‘records’ as the information provided in response to

11

Act 43 of 1996.
NARSA s 1.
13 PAIA s 1.
14 5 US Code § 552.
15 Act 2000 (cl 36).
16 See an example of such a request submitted by the South African History Archive Trust (SAHA)
available at http://foip.saha.org.za/request_tracker/entry/sah-2015-sap-0013 (accessed on 6 October
2016).
17 PAIA Civil Society Network PAIA Civil Society Network Shadow Report: 2010 (2010), available at
cer.org.za/wp-content/uploads/2017/03/PAIAShadowReport2010Final.pdf (accessed on 28 June
2018) 1; C Kennedy PAIA Civil Society Network Shadow Report: 2013 (2013) 5, available at http://foip.
saha.org.za/uploads/images/PCSN_ShadowRep2013_final_20131029.pdf (accessed on 6 October
2016); C Kennedy PAIA Civil Society Network Shadow Report: 2014 (2014) 6, available at http://foip.saha.
org.za/uploads/images/PCSN_ShadowRep2014_final_20150202.pdf (accessed on 6 October 2016);
M Belalba-Barreto, K Patel & L Chamberlain PAIA Civil Society Network Shadow Report: 2015 (2017)
8, available at http://foip.saha.org.za/uploads/images/PAIA%20Civil%20Society%20Network%20
2015%20Shadow%20Report.pdf (accessed on 29 August 2017) 3.
12
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access to information requests usually needs to be sourced from records.18 The
virtue of gaining access to the original underlying records or source documents –
as opposed to simply written responses from governmental officials – is that the
information provided is verifiable.19
PAIA recognises two forms of access to records. First, access can be gained
by way of a formal request for access made either in terms of PAIA or in terms
of other legislation providing for access and which is not less restrictive than,
and not inconsistent with, PAIA.20 Second, access can be gained automatically,
without any need for a formal request.21 This latter form of access is known
as ‘proactive disclosure’. Records can be made proactively available either on a
voluntary basis or because of a proactive disclosure duty arising from another
piece of legislation.22 Where records are available proactively, PAIA requires that
information about those records, and how they can be accessed, be published in a
notice that must be made publicly accessible.23 The ‘Records Management Policy
Manual’ – issued by the National Archivist in terms of the provisions of NARSA
– notes that records and record-keeping play a critical role, not only in ensuring
accountability but also in ensuring good governance and service delivery.24
The South African courts have also recognised the value of record-keeping.
Judge Tlhapi, sitting in the High Court in Pretoria, delivered a judgment in favour
of the Applicants in the matter of Mail & Guardian Centre for Investigative Journalism v
Minister of Public Works.25 The matter arose out of an access to information request,
made by the applicants in terms of PAIA, for records related to improvements
to the President’s homestead in Nkandla. The court found the respondents’
arguments that there were no records with information about the decisions taken
18 See R Wilkinson ‘David Cameron aides using WhatsApp “to avoid transparency laws” over EU
referendum’ The Independent Online (27 April 2016), available at http://www.independent.co.uk/news/
uk/politics/david-camerons-eu-remain-camp-using-whatsapp-to-avoid-transparency-laws-a7002791.
html (accessed on 6 October 2016)(a recent media report about British politicians using encrypted
messaging in order to avoid disclosure of information under access to information laws).
19 See, for example, P Alexander, C Runciman & B Maruping South African Police Service (SAPS) Data
on Crowd Incidents: A Preliminary Analysis (2015) https://africacheck.org/wp-content/uploads/2015/06/
South-African-Police-Service-Data-on-Crowd-Incidents-Report.pdf (6 October 2016)(The report
looks at data from the South African Police Service’s Incident Registration Information System
(IRIS), obtained by SAHA through the submission of a PAIA request, and finds that in its reports the
SAPS had misrepresented the data. See, for example, ibid at 58.) See also P Alexander, C Runciman &
B Maruping ‘The Use and Abuse of Police Data in Protest Analysis South Africa’s Incident Registration
Information System (IRIS)’ (2016) 58 SA Crime Quarterly 9.
20 PAIA ss 5, 11 and 50.
21 PAIA ss 15 and 52.
22 See, for example, Municipal Systems Act 32 of 2000 s 25(4)(a)(MSA)(provides that a municipality’s
Integrated Development Plan must be made publicly accessible. Section 21A of the MSA further
provides that all records that municipalities are required to make available proactively must be made
available at the municipality’s head and satellite offices and libraries as well as on its official website.
To the extent that it cannot afford a website s 21B provides that the relevant records must be provided
for display, on a website sponsored by National Treasury.)
23 See PAIA ss 15 and 52.
24 National Archives and Records Service of South Africa Records Management Policy Manual (2007),
available
at
http://www.national.archives.gov.za/rms/Records_Management_Policy_Manual_
October_2007.pdf (accessed on 6 October 2016) 1.
25 [2014] ZAGPPHC 226.
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with regard to improvements at Nkandla – which decisions were made at a high
level of management and with serious financial implications – to be unacceptable,
holding that the
[f]ailure to keep record or a tendency to lose documents, or to hide them or to deal with
government business under a cloud of secrecy where it is not justified or, like in this matter
to confine disclosure to the project managers documents, in situations where a government
department is taken to task or where the shoe might pinch certain officials in government,
constitutes a dereliction of one of the most important obligations on a government, which
is to keep proper records. Such conduct on the part of government does not advance the
values espoused in our Constitution, that of a democratic, transparent and accountable
government. It is in the public interest to keep record in order to give credence to the
business of government itself and to those who govern.26

The Auditor-General of South Africa (AGSA) also recognises the critical role that
record-keeping plays in good governance. Record-keeping is one of the criteria
used by the AGSA in evaluating internal control with respect to financial and
performance management. The Regulations to the Public Audit Act 27 therefore
require that institutions subject to audit by the AGSA keep ‘proper’ and ‘timely’
records, in order ‘to ensure complete, relevant and accurate information [that]
is accessible and available to support financial and performance reporting’.28
A 2012 study which analysed data from the AGSA’s consolidated audit reports for
the 2005/06 through to the 2009/10 financial years found that the most common
cause for an adverse finding relating to the finance of organs of state over that
period was a failure with respect to record-keeping.29
PAIA therefore is a mechanism for access, granting access to recorded
information, whether in terms of a request or proactively. The mechanism,
critically, depends on the creation and accessible storage – or management – of
records. Record-creation and record-keeping duties, however, arise in other,
sector-specific legislation. The neologism, ‘sector-specific legislation’, denotes
legislation and other forms of law aimed at giving effect to constitutional rights
and designed to regulate distinct areas of social, economic and political life –
from contracts, to marriage, to labour, to education, to security services and to,
yes, voting rights.
This terminological distinction sits at the very core of this paper’s argument:
different sectors, and the rights that govern them, require that certain information,
essential within that sector, be recorded. In some instances, the public interest
may require that this very important information be easily accessible – that might
be, for instance, because the information is essential for the full realisation of,
or for the protection of, a right. In such instances the sector-specific legislation
will usually also require that the information be automatically, or ‘proactively’
26
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29 M Ngoepe & P Ngulube ‘Contribution of Record-keeping to Audit Opinions: An Informetrics
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disclosed – that is, disclosed without the need for a formal access to information
request. The information required by participants in the financial sector is quite
different from the information we require for oversight of our security services
or our electoral system.
There are also other questions which arise in addition to what information
should be recorded in a particular sector: for instance, the manner in which
information should be recorded, how it should be disclosed and how long it
should be preserved will be different for different facets of society. The point is,
yet again: neither s 32 of the Constitution – an overarching constitutional right
– nor PAIA – framework legislation – could possibly serve these fine but critical
distinctions. Record-creation and record-keeping duties are specific for each
sector and the proper location for such duties is in the sector-specific legislation
rather than in the framework legislation. Said in a different way, the duties to
create and keep – and in certain instances to proactively disclose – records of
information that are important within a specialist field, should be recognised
within the right or legislation governing that sector.
On a broad level, there is legislation creating overarching record-keeping
duties for public bodies. On a sector-specific level, there are numerous pieces
of legislation that impose record-creation and/or record-keeping duties on
institutions and individuals in the public and in the private sector. In the part that
follows I will give an overview of what that legislative framework looks like. It is
by no means an attempt at an exhaustive list of all legislation with record-creating
and record-keeping duties. In fact, the Auditor General – in a 2012 presentation
– estimated that there are over 800 such pieces of such legislation.30 This attempt
is instead intended to illustrate how records-related legislation fits into the access
to information legal framework.

B 
Record-creation and Record-keeping Duties imposed on the Public
Sector
NARSA was enacted in part to ensure the preservation of any records, public or
private, with ‘enduring value’, proper management and care of all public records
and the promotion of records management.31 It applies to all bodies in the national
sphere of government, and in so far as no provincial archive has been established
within any province in the country, also to all bodies (within the provincial and
local sphere of government) in that province.32
South Africa is not the only country that locates high-level records management
duties outside of access to information legislation. According to the Global
Right to Information Rating33 out of 105 countries surveyed, only 36 (34 per
cent) have – in their access to information legislation – record management

30 M Dlamini Records Management and the Law (26 November 2012), available at http://slideplayer.
com/slide/5732128/ (accessed on 28 June 2018).
31 NARSA preamble and s 3(C).
32 NARSA s 16(1).
33 An online programme (founded by Access Info Europe and the Centre for Law and Democracy
that compares legal frameworks for access to information from various countries across the world).
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(or, record-keeping) standards.34 In South Africa, unlike those 36 countries, the
high-level duty on state entities to keep information in an accessible manner arises
in NARSA, rather than in PAIA. NARSA provides for the determination, by the
National Archivist, of classification systems for records, which, if complied with
will ensure easy access to records. It also provides for the issuance by the National
Archivist of directives and instructions for the management and care of public
records.35 Regulations issued in terms of NARSA, by the Minster of Arts, Culture,
Science and Technology, are deemed a part of the Act.36 NARSA requires that an
official be designated in every public body that will be responsible for compliance,
by that body, with the requirements of the Act. It is a criminal offence under
NARSA to remove, destroy or erase any record, public or non-public, under the
control of a public body other than in terms of processes provided for in NARSA
and its Regulations.37
One of the express objectives of PAIA is the promotion of transparency,
accountability and effective governance.38 Interestingly the Public Finance
Management Act39 (PFMA) and the Municipal Finance Management Act40
(MFMA) have very similar express objectives of ensuring transparency and
accountability – but specifically, in the management of public finance.41 These
Acts directly impose a number of record-creation duties. The MFMA, for
instance, requires that an authorisation to withdraw money from a municipal
bank account must be reduced to writing and that a report must be issued on a
quarterly basis on all withdrawals made out of a municipal account.42 Annually,
municipalities (in terms of the MFMA) and provinces (in terms of provisions in
the PFMA) are required to create a budget.43
These are just a few provisions out of just three pieces of legislation that apply
to the public sector. But they serve to illustrate that, while PAIA is a mechanism
for access, the duty to create the records sits in the sector-specific legislation – in

34 Centre for Law and Democracy Global Right to Information Rating, available at http://www.rtirating.org/by-indicator/?indicator=57 (23 July 2016).
35 NARSA ss 13(2)(i) and 13(4).
36 See the definition of ‘this Act’ in NARSA s 1. Regulations provided for in NARSA s 13(3).
37 NARSA s 16(1).
38 NARSA s 9(e).
39 Act 1 of 1999.
40 Act 56 of 2003.
41 PFMA s 2 and MFMA s 2(a).
42 MFMA ss 11(1), 11(3) and 12(4)(a).
43 MFMA Chapter 4 and PFMA s 18(1)(a). Further examples would include: annually, municipalities
are required to record, in writing, detail about investments held by them – including detail about the
opening and closing balances for such investments (MFMA s 13(4)(a)); MFMA s 31(d) requires that
any approval for the expenditure of funds in excess of that budgeted for a specific project be recorded
in writing; the PFMA requires of every institution to which its provisions apply to prepare, annually,
consolidated financial statements (PFMA ss 8 and 19(1)); all delegations of duties, conferred originally
on National Treasury, to a department of National Treasury and all authorisation provided by National
Treasury to any provincial government for participation in a company not wholly owned by that
province must be recorded in writing (PFMA ss 10(1)(a) and 23(2)); and within 14 days of the provision
of authorisation for emergency funding, the PFMA requires that a report be created on the emergency
funding (PFMA s 16(4)).
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this instance, public finance legislation. The record-keeping duties are situated,
with respect to public institutions, in NARSA.

C 
Record-creation and Record-keeping Duties Imposed on the Private
Sector
In the private sector, too, there is legislation establishing record-creation and
record-keeping duties. To illustrate this point, I outline below just a few recordcreation and record-keeping duties, arising in legislation related to the specialist
areas of company law, labour relations and elections.
1

Company Law

The Companies Act44 applies to both private and state-owned companies.45
The Companies Act requires that Memoranda of Incorporation, company
rules, securities registers and registers of disclosure with respect to ‘regulated
companies’ be kept indefinitely. All other information a company is required, in
terms of the Act, to keep, must be kept for at least seven years.46 The Companies
Act – the sector-specific legislation – therefore contains record-keeping duties,
not only for the state, but also for institutions in the private sector. The Act
also has record-creation duties that it imposes on institutions in both the public
and the private sector. The Commissioner of the Companies and Intellectual
Property Commission is, for instance, required to issue registration certificates
with respect to every company whose Notice of Incorporation, and every
foreign company whose application, is accepted by the Commission.47 The Act
also requires companies to annually prepare financial statements and to minute
shareholders’ and directors’ meetings and to ensure that all resolutions taken by
either shareholders or directors are recorded.48
2

Labour Relations

The various pieces of legislation aimed at realising the constitutional right to
fair labour practices also have key provisions providing for the recording of
information.49 In terms of s 81 of the Compensation for Occupational Injuries
and Diseases Act50 (COIDA) employers must keep records of employees’ earnings
and other prescribed information, for a period of at least four years.51 Records
‘necessary for the exercise of proper control over the compensation fund’ must

44
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47
48
49
50
51
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be prepared annually.52 In the event of a hearing with respect to a compensation
claim, a record, of the proceedings, must be created.53
In furtherance of its objectives of advancing economic development, social
justice, labour peace and the democratisation of the workplace, the Labour
Relations Act54 (LRA) similarly requires that certain records be created and kept
in an accessible manner.55 Section 54 of the LRA requires, for instance, that
every bargaining council and every statutory council keep minutes of its meetings
– for a minimum of three years.56 All registered trade unions and employers’
organisations are required to ‘keep book … of its income, expenditure, assets and
liabilities’, create and keep a list of its members, minute its meetings and retain,
for at least three years from the date of a ballot, all ballot papers.57
3

Elections

In My Vote Counts 1, which will be discussed shortly in detail, the Constitutional
Court was concerned with information relating to the right to vote, so the
question arises: does the electoral legislative scheme also provide for recordcreation and record-keeping duties? The answer is yes. Even with respect to
elections there are a number of record-creation and record-keeping duties that
enable access to information and, ultimately, enable the exercise and protection
of the various political rights in s 19 of the Constitution – including, the right
to vote. To this end, the Electoral Act58 – specifically aimed at giving effect to
constitutional declarations, guarantees and responsibilities in relation to national,
provincial and local elections – requires the recording of every objection raised
with respect to a specific person voting, as well as the decision on that objection.59
Similarly, objections with respect to the counting of votes and the determination
of provisional results must be recorded, in terms of s 49(7). Records must also be
kept of any irregularities and discrepancies, with respect to the counting of votes,
as well as of how those issues were dealt with.60 The Electoral Commission is
required to keep a map of voting districts.61 The fact that an individual has cast
her ballot must be recorded.62 Results of elections must be recorded, and then
declared publicly.63
The Local Government Municipal Electoral Act64 (LGMEA) also aims to
give effect to ‘constitutional declarations, guarantees and responsibilities’ related
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to municipal elections.65 To ensure the realisation of these goals, the LGMEA
requires, for instance, that lists be created, certified and kept of all parties
contesting municipal elections and candidates contesting ward elections.66 As
with national elections, objections to specific voters voting, and identified and
alleged irregularities and discrepancies – as well as steps taken to address those –
must be recorded in writing.67 The fact that an individual has cast her ballot must
be recorded.68 Results of elections must be recorded, and then declared publicly.69
Even duties to ensure the proactive release of records of information related to the
realisation of constitutionally-guaranteed political rights, are seated within this
sector-specific legislation. For instance, the Electoral Act requires that a ‘national
common voters’ roll’ be compiled, maintained and made available for inspection at the
offices of the Electoral Commission.70 Decisions to postpone voting at any given voting
station, or an allowance for a revote, must not only be made public but must
be published in the media, ensuring a wide reach.71 The lists of candidates and
maps of voting districts that are required to be created must not only be available
for inspection, but notice of their availability must similarly be published in the
media.72 Voting hours, other than as provided for in the Electoral Act, must
also be so published.73 Other notices that must be publicised include: notices of
relocation of voting stations – in case of an emergency – and notices of routes for,
and estimated stopping times of, mobile voting stations.74 In terms of s 111 of the
Electoral Act, steps must also be taken to ensure that any record, that must be
proactively available in terms of the provisions of the Act, is also made available
electronically.75
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LGMEA s 2.
LGMEA ss 15 and 18.
67 LGMEA ss 51, 58 and 62.
68 LGMEA s 4.
69 LGMEA s 64. The Electoral Commission Act 51 of 1996, providing for the establishment of
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D 
Does PAIA Ensure Access to Information about Private Funding of
Political Parties?
It is clear from the discussion in this part of the paper that PAIA acts as
a mechanism for gaining access to recorded information. Record-creation
and record-keeping duties, and – where appropriate – duties to make records
proactively available to the public are situated in sector-specific legislation. To
answer the question whether PAIA ensures access to information about the
private funding of political parties, we therefore first have to look more broadly
to the general access-to-information scheme.
With respect to voting rights, the sector-specific legislation that would contain
the relevant record-creation, keeping and proactive release duties are the Electoral
Act, LGMEA and Electoral Commission Act. The first question is therefore
whether a duty exists within the sector-specific legislation to record information
about the private funding of political parties. The answer to that question is no.
The access to information legislative scheme as it stands therefore does not ensure
access to information about the private funding of political parties.
Put simply, PAIA depends on a duty to create records, but no such recordcreating duty exists within the electoral legislative framework.

E 
Conclusion
Parliament chose, with the enactment of PAIA, to give effect to the right of access
to information, by providing a mechanism for accessing records – records that are
created and kept in terms of duties imposed in other sector-specific legislation.
The minority in My Vote Counts 1 in fact, recognised that there is a ‘range of
legislation’ that gives effect to the right of access to information, not only PAIA.76
However, in finding that this means that all of these pieces of legislation are
enacted in terms of s 32 of the Constitution, the My Vote Counts 1 minority erred.
In fact, while record-creation and record-keeping duties clearly relate to the right
of access to information and fit within the legislative scheme of access – they
are sector-specific, relating to specialist fields. These record-creation and recordkeeping duties are located in pieces of legislation aimed at giving effect to other
fundamental rights and public interest concerns. These other rights and concerns,
as I will show below with respect to the right to vote, in fact, have access to
information elements. The legislation giving effect to those rights and interests
must – and usually do – contain the related record-creation and record-keeping
duties. Where information must be readily accessible, in order to give full effect
to a right, a duty proactively to make records of that information available should
also be contained in the sector-specific legislation. It is clear from the discussion
so far that, with respect to political rights – and more specifically the right to vote,
the duties to create and keep records are seated in the sector-specific legislation,
designed to give effect to those rights, and not in PAIA or in other legislation
aimed specifically at granting access to information. This legislation does not
however contain any record-creation or record-keeping duties with respect to
76
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information about the private funding of political parties. So, as it stands, there is
no guaranteed access, under the existing access to information legislative scheme,
to this information.

III Identifying the R ight more Directly Implicated
A 
The Role of the Principle of Subsidiarity
In the previous part, I demonstrated that Parliament’s chosen model for access
to information situates PAIA as a mechanism (or an instrument) for access to
information – information that is captured or recorded in one form or another.
This model necessarily depends on duties contained in sector-specific legislation
to create and preserve records of information. In some instances, there is a further
duty to make the relevant information proactively available to the public – that is,
without the need for a formal access to information request. In my view this model
is in keeping with one of the forms, or aspects, of ‘constitutional subsidiarity’. In
My Vote Counts 1 the minority judgment noted that ‘constitutional subsidiarity’
refers to ‘a hierarchical ordering of institutions, of norms, of principles, or of
remedies, and signifies that the central institution, or higher norm, should be
invoked only where the more local institution, or concrete norm, or detailed
principle or remedy, does not avail’.77
Van der Walt suggested that constitutional subsidiarity derives from the
Constitutional Court’s holding, in a number of cases, that South Africa has one
system of law, derived from and shaped by the Constitution.78 The principles of
subsidiarity prevent the creation of multiple systems of law, by preventing reliance,
by litigants, on the source of law that best supports their cause.79 If litigants
were free to choose to rely on whichever source of law (the Constitution directly,
legislation, customary law or common law) best supported their cause then, in
situations with very similar factual and legal issues, some people might choose
to frame their cause of action as being a constitutional issue while others may
choose to frame it as a legislative issue.80 This is problematic because if different
litigants could rely on any one of different sources of law the result would be the
development of ‘parallel fields of law’ all dealing with the same issue in different
ways.81 Marais and Maree highlight the example of a litigant relying on their
constitutional right to compensation for expropriation instead of their legislated
right to have the unjust administrative action that lead to the expropriation, set
aside.82 The court’s endorsement in that case of this action created ‘parallel fields
of law’ making it possible for future litigants in similar circumstances to either
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have the unjust administrative action set aside, in terms of legislation, or to claim
compensation under the Constitution.83
The principle of subsidiarity by contrast requires that litigants rely on the source
of law (out of all the sources that have a bearing on the facts of their case) that
is the most specific, concrete or detailed. Higher norms should only be invoked
to give content to the more specific rules. Therefore where there is common
law or legislation dealing with an issue related to a fundamental human right
recognised in the Bill of Rights,84 a litigant must, in compliance with the principle
of subsidiarity, rely on the common law principle or legislation; the Constitution,
and more specifically the constitutional right, will inform the interpretation of
the common law principle or the legislation.85 The Constitution could still be
relied on directly, if the common law principle or legislation was in conflict with
the Constitution or failed to give full effect to a constitutional right, but only in
those circumstances. Subsidiarity therefore does not require of us to ignore some
sources of law, but does tell us where to start when there is more than one source
of law applicable in a given situation, and what roles the different sources play.86
Justice Cameron in My Vote Counts 1 provides detail with respect to five
forms of constitutional subsidiarity that have been recognised in South African
constitutional law.87 Two of these forms of subsidiarity are relevant to this
analysis, one because it was relied on by the majority in My Vote Counts 1 and the
other because – as I will show – it should have been relied on. I will only discuss
these two, relevant forms or aspects of subsidiarity.
The form of subsidiarity relied on by the majority in My Vote Counts 1 applies in
circumstances where the legislature has enacted legislation with the intention of
giving effect, through that legislation, to a fundamental right in the Constitution.88
In such circumstances, the principle of constitutional subsidiarity requires of a
litigant either to rely on the legislation in order to exercise or protect their right
or to challenge the constitutionality of the legislation in so far as it does not
provide for the exercise or protection of all aspects of that fundamental right.89
In My Vote Counts 1, the applicant argued that access to information about the
private funding of political parties is required to enable the effective exercise
of the right to vote.90 On this basis the applicant wished to place reliance on
the constitutional right of access to information, as contained in s 32(1) of the
Constitution, in order to seek an order for the enactment of legislation, in terms
of s 32(2) of the Constitution that would provide access to information about the
83
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private funding of political parties.91 Section 32(1) of the Constitution provides
that:
Everyone has the right of access to —
(a)	any information held by the state; and
(b)	any information that is held by another person and that is required for the exercise
or protection of any rights.

Section 32(2) of the Constitution requires of Parliament to enact legislation to
give effect to the right contained in s 32(1).
The applicant’s case was that while PAIA had been enacted in terms of s 32(2)
of the Constitution to give effect to right of access to information, PAIA was
never intended to give effect to all aspects of the right of access to information.
There therefore remains, so the argument goes, a duty under s 32(2) to enact
further legislation in order to give effect to further aspects of the right of access
to information.92 The applicant had argued its case in terms of s 167(4)(e) of the
Constitution which permits the Constitutional Court to find that Parliament had
failed to fulfil a constitutional obligation.93 The applicant contented that, in failing
to enact such further legislation Parliament had failed to fulfil its ‘constitutional
obligation’ under s 32(2).
The majority held that, in so far as the applicant’s case was that the legislation
enacted to give effect to the constitutional right of access to information – PAIA
– did not enable the applicant to exercise its right of access to information fully,
the applicant ought to have, in compliance with constitutional subsidiarity,
challenged the constitutionality of PAIA in terms of s 172 of the Constitution.94
The majority holding, if understood as authority for the view that a litigant
wishing to exercise the right in s 32(1) of the Constitution must rely on or challenge
the constitutionality of the legislation expressly enacted in terms of s 32(2) of
the Constitution, is in line with the form of constitutional subsidiary discussed
thus far.95 This holding is problematic, however, if understood as authority for
the view that a challenge to the constitutionality of PAIA is the correct cause
of action in circumstances such as those that arose in My Vote Counts 1. It is
problematic because of the applicability, in circumstances such as those that arose
in My Vote Counts 1, of at least one other form of constitutional subsidiarity.
The other form of subsidiarity, detailed in the minority judgment in My Vote
Counts 1, that is particularly relevant to this analysis, arises in circumstances where
more than one right in the Bill of Rights is implicated in a factual situation.96 In
such cases, reliance must be placed on the more specific of the rights, with the
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more general right playing what I will call a ‘supportive’ role.97 The general right
will assist with the determination of whether there has been a violation of the
more specific right. The right to dignity often plays such a supportive role.98 The
Constitutional Court in Nokotyana & Others v Ekurhuleni Metropolitan Municipality
& Others (Nokotyana) noted, with respect to the constitutional rights to housing
and dignity that:
Section 39 of the Constitution requires courts when interpreting the Bill of Rights
to promote the values that underlie an open and democratic society based on human
dignity, equality and freedom. It is incontestable that access to housing and basic services
is important and relates to human dignity. It remains most appropriate though to rely
directly on the right of access to adequate housing, rather than on the more general right
to human dignity.99

While there are instances where the right of access to information will be the more
specific right implicated, there are in fact also many instances where that right
plays a supportive role. The idea that many (if not all) fundamental human rights
have a facet that involves access information is not new – in fact, South Africa’s
recognition of access to information as a stand-alone right is fairly unique.100 At
an international level, the right of access to information is recognised as forming
part of the right to freedom of expression.101 Access to information elements
have also been recognised as features of a number of other fundamental rights.102
In South Africa, both the legislature and the courts have repeatedly, if not
very expressly, recognised an access to information element to other fundamental
rights, including the right to vote. In President of the Republic of South Africa & Others
v M & G Media Ltd, for instance, the Constitutional Court held: ‘In a democratic
society such as our own, the effective exercise of the right to vote also depends on
the right of access to information. For without access to information, the ability
of citizens to make responsible political decisions and participate meaningfully in
public life is undermined.’103

97 See Soobramoney v Minister of Health (Kwazulu-Natal) [1997] ZACC 17, 1998 (1) SA 765 (CC), 1997
(12) BCLR 1696 (CC) at paras 15–16 and 19 (Constitutional Court held that, as our Constitution has a
specific right to health care, the right to life cannot be relied on directly to support a health care claim.
The right to life will be taken account of, as part of the broader textual context of the right to health
care, when interpreting the right to health care, but cannot be relied on directly.)
98 S Woolman ‘Dignity’ in S Woolman & M Bishop (eds) Constitutional Law of South Africa (2nd
Edition, OS, 2013) 20–21.
99 [2009] ZACC 33, 2010 (4) BCLR 312 (CC) at para 50 (footnotes omitted).
100 W Peekhaus ‘South Africa’s Promotion of Access to Information Act: An Analysis of Relevant
Jurisprudence’ (2014) 4 Journal of Information Policy 570 at 596–570.
101 Universal Declaration of Human Rights (10 December 1948) UNGA Res 217 A (III) (UDHR)
art 19 and International Covenant on Civil and Political Rights (16 December 1966) 999 UNTS 171
(ICCPR) art 19.
102 With respect to environmental law, see for example M Gavouneli ‘Access to Environmental
Information: Delimitation of a Right’ (2000) 13(2) Tulane Environmental Law Journal 303 at 327. See
also, with respect to the right to work, the UN Committee on Economic, Social and Cultural Rights’
General Comment No 18: The Right to Work (Art 6 of the Covenant) (6 February 2006) E/C.12/GC/18 at
paras 12, 28 and 42.
103 [2011] ZACC 32, 2012 (2) SA 50 (CC), 2012 (2) BCLR 181 (CC) at para 10.
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From the consideration of electoral legislation in the previous section it is clear
that the legislature also recognises an information element to the right to vote.
The Electoral Act, the LGMEA and the Electoral Commission Act all create
access to information duties.104 In fact, both the Electoral Act and the LGMEA
create not only a number of record-creation and record-keeping duties but also
some proactive release duties. One example is the duty imposed on the chief
electoral officer to compile and make publicly accessible a national common
voters’ roll.105 Making the roll publicly accessible makes it possible, for instance,
for adult citizens to verify that their names have been recorded on the voters’ role,
and recorded correctly. To the extent that individuals determine, through access
to the roll, that their names do not appear, they therefore have an opportunity
to stake steps to register in order to be able to exercise the franchise. Similarly,
should someone discover an error in the way they are recorded on the roll, they
will be able to take steps to have the error corrected.106 Ultimately, therefore,
access to the voters’ roll would make it possible for such individuals to exercise
their right to vote. It is clear therefore that the right to vote has an access-toinformation dimension to it.
In My Vote Counts 1, the applicant contended that South African citizens need
access to information about the funding of political parties in order meaningfully
to exercise their right to vote.107 The applicant was therefore primarily seeking
to protect and ensure full exercise and realisation of the right to vote, as
contained in s 19(3)(a) of the Constitution. The principle of subsidiarity, in this
sense, therefore required of the applicant to rely on the more specific right – the
right to vote in s 19(3)(a) – not the right of access to information. The right of
access to information in s 32, while not irrelevant to the enquiry, should play a
supplementary role in determining whether Parliament’s failure to ensure access
to funding information violates the political rights in s 19.
In my view, therefore, the majority in My Vote Counts 1 applied the principle of
subsidiarity incorrectly. While they held, correctly, that the principle did apply,
they used it to find that the applicant ought to have challenged PAIA.108 That is
akin to blaming the librarian, whose job it is to help you locate a book, when in
fact no one has even written the book you are looking for. The proper location for
duties to create and keep, and in certain instances to proactively disclose, records
of information related to voting (if this information is required for the exercise
and protection of the right to vote) is in the legislation enacted to give effect to
the right to vote, not in PAIA.
While s 32 of the Constitution specifically requires that effect be given to the
right of access to information through national legislation enacted to ensure the
realisation of the right, s 19 of the Constitution contains no similar provision.
This does not mean there is no duty on Parliament to ensure it enacts legislation
that gives effect to the political rights in s 19 of the Constitution. Section 7(2)
104
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of the Constitution enjoins the state to ‘respect, protect, promote and fulfil the
rights in the Bill of Rights’. In so far as legislation is required therefore, in order
to ensure protection, promotion and fulfilment of the right to vote, as contained
in s 19 of the Constitution, the legislature, as a part of the state, is required to
enact such legislation.
The minority, in finding that this aspect of subsidiarity (relying on or challenging
effect-giving legislation, rather than directly on the right) did not apply was, in
my view, correct. However, in holding that subsidiarity does not apply at all, the
minority erred. Subsidiarity should have been applied but in a different way.109
The principle of subsidiarity, properly applied, required – to borrow from the
language of the Nokotyana court – reliance ‘directly on the right [to vote], rather
than on the more general right [of access to information]’.110 The Court ought to
have determined whether the information MVC was seeking to access is in fact
required in order to ensure protection and full realisation of the right to vote (an
enquiry the minority did in fact engage with). Parliament has a duty, in terms of
s 19(3) read with s 7(2) of the Constitution to respect, protect, promote and fulfil
the right to vote. Should the court have determined that the information MVC
was seeking to access is required to ensure full realisation of the right to vote,
it ought to have ordered Parliament to amend the electoral legislation, to reflect
therein a duty to record this information. Should there be a clear public interest
in making the information accessible automatically, without the need for any
access-to-information requests, the proper location for such a duty of proactive
disclosure would similarly be in the electoral legislation and not in PAIA.
Cachalia argues the majority simply mischaracterised the applicant’s
argument.111 The applicant had argued its case in terms of s 167(4)(e) of the
Constitution. The applicant’s argument was that s 32(1) of the Constitution would
envision more than PAIA makes provision for, that Parliament therefore ought
to enact, in order to fulfil its obligation in s 32(2) of the Constitution, other
legislation as well – to supplement PAIA.112 Cachalia contends that if understood
as a constitutional challenge in terms of s 167(4)(e) – challenging sufficiency of
the legislation Parliament has enacted rather than the constitutional validity
thereof – subsidiarity is not applicable.113 I respectfully disagree.
As already noted above, one aspect of the principle of subsidiarity, the aspect
relied on by the majority in My Vote Counts 1, compels litigants to rely on legislation
enacted by Parliament in order to give effect to a right, or to challenge it through
direct reliance on the constitutional right. In relation to the right of access to
information, Parliament has enacted legislation to give effect and meaning to the
right: PAIA. With PAIA, Parliament chose to provide a mechanism for accessing
existing records. At a legislative level this means that PAIA necessarily intersects
with other effect-giving legislation (that is legislation giving effect to other rights
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and public interest issues) which contains record-creation and record-keeping
duties – such as the Electoral Act. Crucially, these laws were not enacted to give
effect to the right of access to information directly, but to give effect to other
sector-specific rights and public interest goals. This means that at a normative
level too, there is an intersection between the right of access to information and
other human rights. This ties in with the second aspect of subsidiarity: which
right is primary in this instance?
The applicant’s argument that s 32 of the Constitution directly required the
enactment of sector-specific legislation that would necessitate the recording,
keeping and proactive disclosure of information, about private funding of political
parties, boils down to an argument that Parliament’s choice in giving effect to the
right of access to information only as a mechanism for access, is constitutionally
incorrect. In this sense the majority was correct in holding that if the applicant’s
argument was that PAIA did not do all the work s 32 of the Constitution required
of it, it should have challenged the constitutionality of PAIA. It was therefore
correct to say that a challenge, framed in this way, should have been brought in
terms of s 172, not s 167(4)(e).
What Cachalia misses is that the legislative scheme must be evaluated as a
whole. The model Parliament chose involves the record-creation, record-keeping
and proactive disclosure duties being located within sector-specific legislation
related to other rights or public interest issues in relation to which information is
required in order to fully enjoy or protect those rights or interests. She ignores that
these duties arise from these other rights or interests as an informational aspect
of those rights or interests and sector-specific legislation – including electoral
legislation – makes provision for record-keeping, record-creation and proactive
disclosure duties.
Both Cachalia, and the minority in My Vote Counts 1, make the mistake of
classifying this sector-specific legislation as legislation enacted to give effect to the
right of access to information in s 32.114 These pieces of legislation were, however, not
enacted to give effect to s 32. A quick look at the Preamble or purpose provision
of any number of these pieces of legislation will tell you they were enacted to
give effect to other rights and public purposes. Does this mean that s 32 played
no role? No, but it does mean, in line with the principle of subsidiarity – as
developed by our courts – that it played a supportive role in the interpretation of
the more primary rights and interests which were the subject of the sector-specific
legislation. It played a role in recognising the need for access to certain kinds of
information in order to ensure full enjoyment or protection of the relevant right
or interest. If the Constitutional Court were to have given the order Cachalia
argues they should have, they would in effect have ignored the legislative choices
made by Parliament;115 a violation of the separation of powers doctrine.
Of course, there is an alternative. Another aspect of subsidiarity also applies
to the facts of My Vote Counts 1. This aspect of subsidiarity requires of litigants
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to rely, in instances where more than one right is affected, on the right more
directly applicable. It is in fact, as will be demonstrated below, the information
aspect of the right to vote (s 19(3) of the Constitution) as informed by (or
interpreted in light of) the right of access to information (s 32 of the Constitution)
that requires that information about the private funding of political parties be
publicly accessible. Therefore there has been a legislative failing, but Parliament’s
failure to enact such a provision within existing or new sector-specific (political)
legislation is a failure to give full effect to the rights in s 19 of the Constitution,
rather than a failure under s 32 of the Constitution. Making a claim for access to
this information based in s 19 means that the argument for access is still made,
but made in a manner that does not challenge, but rather operates within, the
legislative scheme for access to information chosen by Parliament when it enacted
PAIA. In other words, it would make it possible for the applicant to make its case
without challenging the constitutionality of PAIA. To the extent that there may
be a constitutional argument that the legislative scheme for access to information,
chosen by Parliament when it enacted PAIA, does not give full effect to the
right in s 32 of the Constitution, I agree with the majority that such a case would
necessarily involve a constitutional challenge to the validity of PAIA on the basis
of the fact that, and to the extent that, PAIA does not give full effect to the right.

B 
The Scope and Content of the Right to Vote
Given the argument thus far, I now turn to determine whether the right to vote
should be understood to impose a duty to provide access to information about
the private funding of political parties. It thus becomes necessary to consider the
scope and content of the right to vote. The right to vote is contained in s 19(3)(a)
of the Constitution, which provides: ‘Every adult citizen has the right to vote in
elections for any legislative body established in terms of the Constitution, and to
do so in secret’.
1

Interpretive Approach

Section 39(1)(a) of the Constitution, provides that ‘[w]hen interpreting the Bill
of Rights, a court … must promote the values that underlie an open and democratic
society based on human dignity, equality and freedom’ (emphasis added). Section
39(1)(a) therefore requires that whenever content is given to rights in the Bill
of Rights, effect must be given to the purpose of that right – that is to say, a
‘purposive’ approach must be taken to the interpretation of rights in the Bill
of Rights. In the South African constitutional law context a reference to the
‘purpose’ of a right is a reference to purpose in a teleological sense, that is, to the
more objective aim of a provision rather than to the intention of the legislature
at the time of enactment.116 The purpose of a right is therefore determined with
reference to the underlying values noted in s 39(1)(a) and with reference to the
historic and textual context in which that right is located.117
116 J Landis ‘A Note on “Statutory Interpretation”’ (1930) 43 Harvard Law Review 886 at 888 and
A Barak Purposive Interpretation in Law (2005) 171–173.
117 I Currie & J De Waal The Bill of Rights Handbook (6 ed, 2013) 136–137 and 141.
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In so far as the role of text goes, the Constitutional Court in S v Makwanyane
made it clear that, when interpreting rights in the Bill of Rights, while due regard
must be paid to the words of the text, should the text allow for more than one
interpretation of a provision, the interpretation that needs to be favoured is the
more generous interpretation that best gives expression to the underlying values
of the Constitution.118 Generous interpretation has in turn been described as
‘drawing the boundaries of rights as widely as the language … and the context
… makes possible’.119 Rights in the Bill of Rights should therefore be interpreted
generously and purposively; taking into consideration the underlying values and
historical and textual context. A purposive approach to the interpretation of the
right to vote therefore requires an understanding of the purpose of the right to
vote.
Section 39(1)(b) of the Constitution further requires a consideration, in the
interpretation of a right in the Bill of Rights, of applicable international law, while
s 39(1)(c) allows for the consideration of comparative foreign law.
Therefore, in considering whether the right to vote, in s 19(3)(a), should be
understood to impose a duty to provide access to information about the private
funding of political parties it is necessary to take account of a number of things.
Account needs to be taken of the international law position and, as both the
Constitutional Court and Parliament have given some content to the right to
vote, also to the content these branches of government have given this right. I
will in particular, in what follows, highlight the Constitutional Court’s findings
with respect to the purpose of the right to vote. In light of similar constitutional
protections, and as disclosure laws have for many years formed part of a more
extensive campaign finance regulatory regimen in the US, I will also consider the
case law of the US Supreme Court related to disclosure and campaign finance.
2 International Law
Section 39(1)(b) makes it necessary to consider the content given to the right to
vote in international law instruments to which South Africa is a signatory.
The right to vote is recognised in art 21 of the Universal Declaration of Human
Rights (UDHR) and given legal effect in art 25 of the International Covenant on
Civil and Political Rights (ICCPR). The UDHR provides for political participation
‘directly or indirectly through chosen representatives’ and for the expression of
the will of the people through ‘periodic and genuine elections which shall be by
universal and equal suffrage and shall be held by secret vote or by equivalent free
voting procedures.’120 The ICCPR, in very similar terms, provides for political
participation as well as for a right to vote and to stand for public office.121 With
respect to the right to vote, and to stand for public office, art 25(b) of the ICCPR
provides for citizens’ right ‘[t]o vote and to be elected at genuine periodic elections
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which shall be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors’.
Section 19(3)(a) of the South African Constitution, by comparison, only
provides for a right to vote in secret. However, the Constitutional Court has held
that this right, to vote, is necessarily a right to vote in ‘free and fair’ elections.122
The Court has also held that the founding values of the Constitution, which
include commitments to equality and universal adult suffrage, should inform the
interpretation of the right to vote.123 The provisions with respect to the right to
vote in the ICCPR and in the South African Constitution, therefore, have fairly
similar content.
At a regional level the African Charter on Human and Peoples’ Rights124 (the
African Charter) provides more indirectly for a citizen’s ‘right to participate freely
in the government of his country, either directly or through freely chosen representatives
in accordance with the provisions of the law’.125
Guidance is provided by the United Nations Committee on Human Rights
(UNCHR) in its General Comment 25126 on what art 25 of the ICCPR entails. With
respect to the right to vote, the Comment notes that the right must be ‘guaranteed
by law’ only allowing for ‘reasonable restrictions’.127 The note specifically records
that any distinction between citizens, within the national legislation of state
parties, if based on grounds of ‘race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status’ is
prohibited.128 Distinctions between the voting rights of citizens-by-birth and
naturalised citizens may also be in conflict with art 25 of the ICCPR.129 General
Comment 25 further provides that where limitations are placed on art 25 rights,
they have to be ‘objective and reasonable’ in order to be lawful.130
More significantly, the Comment provides that where participation by citizens
is indirect – that is, through representatives – the electoral process needs to
facilitate accountability.131 To ensure accountability, elections need to be ‘genuine’
and held at intervals, regular enough to ensure ‘the authority of government
continues to be based on the free expression of the will of electors’.132

122 New National Party v Government of the Republic of South Africa & Others [1999] ZACC 5, 1999 (3) SA
191 (CC), 1999 (5) BCLR 489 (CC)(‘New National Party’) at para 12.
123 African Christian Democratic Party v Electoral Commission & Others [2006] ZACC 1, 2006 (3) SA 305
(CC), 2006 (5) BCLR 579 (CC)(‘ACDP’) at para 21. See also T Roux ‘Democracy’ in S Woolman &
M Bishop (eds) Constitutional Law of South Africa (2nd Edition, RS5, 2013) ch10p25.
124 (1982) 21 ILM 58 (adopted 27 June 1981, entered into force 21 October 1986).
125 African Charter art 13 (emphasis added).
126 UN Human Rights Committee CCPR General Comment No 25: Article 25 (Participation in Public
Affairs and the Right to Vote), The Right to Participate in Public Affairs, Voting Rights and the Right of Equal Access
to Public Service CCPR/C/21/Rev.1 (12 July 1996)(‘General Comment 25’).
127 Ibid at paras 9–10.
128 Ibid at para 3.
129 Ibid at para 3.
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131 Ibid at para 7.
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The right to vote also imposes a duty on states to ‘take effective measures to
ensure that all persons entitled to vote are able to exercise that right’.133 These
include measures aimed at enabling voting and measures aimed at limiting
constraints on capacity and propensity. Enabling measures include, for instance,
‘registration campaigns’ and measures aimed at addressing impediments related
to literacy, language, poverty and limitations on movement.134 Measures related
to limiting constraints on capacity and propensity include a prohibition on the
effective exclusion of homeless persons from the franchise, and a requirement
that intimidation and coercion be criminalised.135 The Comment highlights the
interconnectedness of the rights to vote and to stand for election. It takes note of
the fact that limitations on the ability to stand for election indirectly impacts on
the right to vote as it limits voters’ choice.136 The right in art 25(b) encompasses
a right to independent supervision of elections and a right to measures that will
ensure the integrity of vote counting.137 It requires that a state’s chosen electoral
scheme ensures that ‘the free will of the electors’ is carried out, which in turn
requires that equal weight be assigned to all votes.138 This is a right to an ‘effective’,
‘secret’ vote in free and fair elections.139
In response to an identified need for some criteria for the measurement of
what would constitute ‘free and fair elections’, the Organization for Security
and Co-operation in Europe (the OSCE) issued a draft guide to international
standards on democratic elections.140 The guide outlines international bestpractice examples, based on decisions by institutions of the European Union
(EU).141 South Africa is not a member of the OSCE or of the European Union
and is not signatory to, nor bound by, the European Convention on Human
Rights (ECHR) – the instrument primarily interpreted by the institutions of the
EU.142 Moreover the South African Constitutional Court has made it clear that it
would be improper to try to formulate a once-and-for-all test for what constitutes
free and fair elections in South Africa.143 Nevertheless, the South African courts
are still required to give some content – even if they will not formulate a onceand-for-all test – to the right to vote and to determine what specific rights and
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duties do in fact arise from the right.144 A consideration of international best
practice examples outlined by the OSCE is useful for an understanding of what
might be included within the scope of South Africa’s own right to vote. I will,
however, limit this consideration to the narrow feature of the right to vote relating
to disclosure of funding information.
The OSCE guide notes that, as has been the case in South Africa, the
jurisprudence of the European Court of Human Rights (ECtHR) on political
rights, has largely been limited to a consideration of the casting of the ballot, and
has not given much consideration to the information rights attaching to the right
to vote.145 The report suggests however that ‘funding disclosure’ requirements are
a legitimate limitation on electoral campaigning, which may even attract penalties
in the form of the imposition of a fine upon failure to comply.146 Reference in
the report to ‘disclosure’ includes disclosure about various aspects of funding and
spending, such as amounts of contributions, the nature of contributions and donor
and/or recipient identities.147 In this respect the OSCE notes, as does General
Comment 25,148 that some limitation on electoral campaigning is acceptable.149 The
OSCE recommends that disclosure is desirable to further the international law
right to universal suffrage (an aspect of art 25 of the ICCPR).150
That political parties play an important role in modern democracy, is recognised
in South Africa and the world over.151 Increasingly, however, there is distrust of
political parties, for a variety of reasons that includes both actual and perceived
involvement in corruption.152 A recent report notes that when campaign
finance is not properly regulated, both private business and organised crime
take advantage.153 The report was issued in 2016 by International IDEA and
the Netherlands Institute of International Relations (Clingendael Institute) and
is based on the results of a number of research projects undertaken by both these
organisations. Given South Africa’s duties to protect its citizens from corruption
and given the influence, internationally, of corruption on elections it is necessary
also to consider, very briefly, South Africa’s international commitments related to
fighting corruption in so far as they relate to the right to vote.154
Two international treaties, signed and ratified by South Africa, contain
provisions that are relevant to this discussion. In art 9 of the African Union
Convention on Preventing and Combating Corruption (AU Corruption
Convention) and art 4(1)(d) of the SADC Protocol against Corruption (SADC
144 Constitution s 39(1) read with ss 7 and 8. See also S Woolman ‘The Amazing, Vanishing Bill of
Rights’ (2007) 124 South African Law Journal 762 at 794, 765 and 789.
145 OSCE Report (note 140 above) at 13.
146 Ibid at 16 and 24.
147 Ibid at 24.
148 General Comment 25 (note 126 above).
149 OSCE Report (note 140 above) at 24 and General Comment 25 (note 126 above) at para 19.
150 OSCE Report (note 140 above) at 33.
151 I Briscoe & D Goff Protecting Politics: Deterring the Influence of Organized Crime on Political Parties
(2016) at 7 and 11.
152 Ibid at 11.
153 Ibid at 20.
154 Glenister v President of the Republic of South Africa & Others [2011] ZACC 6, 2011 (3) SA 347 (CC),
2011 (7) BCLR 651 (CC) at para 177.
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Corruption Convention) state parties commit themselves to putting mechanisms
in place that will ensure that there is access to information that will assist in the
fight against corruption. Article 11(1) of the AU Corruption Convention commits
state parties to extending the fight against corruption into the private sector.
Therefore, even if political parties could be regarded as entirely private – which
they are not – there remains a duty, to ensure access to information held by such
parties, at least where that information is required to combat corruption.
In terms of art 12(2)(3) of the AU Corruption Convention, civil society and the
media should be enabled to play a monitoring role with respect to transparency and
accountability in the management of public affairs, and in the implementation of
the convention. Article 4(1)(i) of the SADC Corruption Convention, in a similar
vein, requires state parties to ensure that mechanisms exist that will ‘encourage
participation by the media, civil society and non-governmental organizations in
efforts’ aimed at preventing corruption.
But most specifically, art 10(b) of the AU Corruption Convention commits
states to ‘incorporat[ing] the principle of transparency into funding of political
parties’. Udombana expressly links this provision about transparency in the
funding of political parties back to the right to vote.155 He suggests that good
governance and the eradication of corruption stand in a ‘symmetrical relationship’
with one another, with each one being a necessary prerequisite for the other.156
Given the central role good governance plays in the combating of corruption,
Udombana suggests that it is not only proper but ‘makes inordinately good sense’
that anti-corruption legislation would require transparency with respect to the
funding of political parties.157 He notes the important role that political rights
play in ensuring good governance and the consequent need to ensure that the
public has access to certain kinds of information.158
3

At a Comparative Level: Campaign Finance Regulation in the US

Section 39(1)(c) of the Constitution does not mandate consideration of foreign
law, as s 39(1)(b) does in relation to international law, but it does allow for it to
be considered. A brief overview of the situation, in relation to disclosure about
campaign finance elsewhere, could also add to our understanding of how the right
to vote should be interpreted locally. In the US, as in South Africa, constitutional
protection is extended to the right to vote, the right to freedom of expression, and
associational rights.159 In light of these similar constitutional protections, and as
disclosure laws have for many years formed part of a more extensive campaign
finance regulatory regimen in the US, I will briefly consider the case law of the
US Supreme Court, related to disclosure and campaign finance.

155 N Udombana ‘Fighting Corruption Seriously? Africa’s Anti-corruption Convention’ (2003)
Singapore Journal of International and Comparative Law 447 at 482–483.
156 Ibid at 481.
157 Ibid at 482.
158 Ibid at 482–483.
159 See United States Constitution the Fifteenth and First Amendments, and the Constitution ss 19,
16 and 18.
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Forms of regulation used over the years in the US include not only disclosure
requirements but also limitations on amounts that can be donated and amounts
that can be spent in support of political parties and candidates. Some of these
campaign finance regulations were famously challenged in the matter of Buckley
v Valeo.160 The Buckley v Valeo court considered and made findings on the
constitutionality of legislative provisions that placed limitations on the amount of
money that can be given to political parties and candidates, as well as provisions
that limited the amount of money that can be spent in support of such parties
or candidates.161 I will only consider the court’s findings with respect to the
constitutionality of disclosure of information about persons that fund, or who
incur expenses in support of, political parties or candidates.
The Buckley v Valeo court held that the impugned disclosure requirements were
not unconstitutional under the US Constitution. It held that there were three
important interests justifying the infringement of rights caused by disclosure.162
One of the three interests recognised by the court was the electorate’s interest in
being informed about where money in the political arena comes from and how it
is being spent.163
The court recognised that information about where political funding comes
from and how it gets spent makes it possible for ‘voters to place each candidate
in the political spectrum more precisely than is often possible solely on the
basis of party labels and campaign speeches’.164 The Supreme Court therefore
recognised that voters have an interest in information about who provides
funding to political parties and candidates. The court found that this information
is important to voters because it makes it possible for them to understand better
what the various political candidates (and parties) truly stand for and which
interests they will support if elected into office.165 Disclosure for this purpose,
alongside the purpose of combating actual and perceived corruption and the
purpose of ensuring compliance with contribution limitations (that in turn also
serve to curb corruption and the perception of corruption), was found to justify
infringement of the right of ‘privacy of association and belief’.166 Of these three
interests, Briffault notes that the informational interest has, over time, proven to
be the most compelling justification for disclosure requirements in the electoral
context.167
The Buckley v Valeo court did note, however, that where contributions are
made to minor parties, the government interest in disclosure is less significant,
as minor parties ‘usually represent definite and publicized viewpoints’.168 The
court also noted that if disclosure leads to reprisal and that reprisal, or the threat
160
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of reprisal, in turn leads to a decrease in contributions, the harm to minor parties
might be greater than for the major parties as minor parties are less likely to be
financially robust.169 The court therefore found that there may be situations in
which the application of disclosure requirements to funders of a specific political
party, candidate or cause would be unconstitutional and that exemption from
disclosure would be appropriate in those circumstances.170 The court noted
however that an exemption would only be granted if evidence is provided showing
that there is a ‘reasonable probability that the compelled disclosure of a party’s
contributors’ names will subject them to threats, harassment, or reprisals from
either Government officials or private parties’.171
More recently the Supreme Court again considered disclosure requirements
in McConnell v Federal Election Commission172 (‘McConnell’), Citizens United v Federal
Election Commission173 (‘Citizens United’) and John Doe No 1 v Reed174 (‘Doe v Reed’). In
McConnell the Supreme Court considered the constitutionality of new legislative
provisions that had similar disclosure requirements to those considered in Buckley
v Valeo. The McConnell court found that the same three interests that the Buckley
v Valeo court had found justified the disclosure of information about funders
applied with respect to the new legislation.175 The court therefore confirmed
that litigants wishing to escape the disclosure requirements of the new legislation
would have to apply for an exception based on the fact that special circumstances
existed, in which the application of the disclosure requirements would be
unconstitutional.176 On the specific facts of the McConnell matter, the court found
that the litigants had not established that there was a probability of the harm
identified in Buckley v Valeo and so were not entitled to an exception from the
disclosure requirements.177 The court also noted that disclosure requirements do
not actually prevent speech but do serve the important function of ensuring the
public is aware, when they go the polls, who the supporters are of the various
parties and candidates.178
In Citizens United the challenge related to legislative requirements in terms
of which the non-profit corporation ‘Citizens United’ was required to disclose
certain information in a motion picture film (movie) it had produced, as well
as in advertising for the movie.179 The movie was aimed at encouraging voters
not to vote for then-senator Hillary Clinton in the 2008 presidential elections.180
The impugned legislation required Citizens United to disclose in the movie, and
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the advertising for the movie, that it was responsible for the content of those
productions.181
The Citizens United court noted that the disclosure requirements served
the important function of ensuring that voters were made aware of ‘who is
speaking’.182 The court noted that it had confirmed the constitutionality of the
disclosure provisions of the relevant legislation in McConnell and that it would
therefore ‘adhere to [the McConnell ] decision as it pertains to the disclosure
provisions [of the legislation]’.183 The court also found that ‘disclosure is a less
restrictive alternative to more comprehensive regulations of speech’.184 The court
in fact found that voters’ interest in the information was on its own adequate
justification for the application of the disclosure provisions to advertisements
such as those before the court.185 The court also found – as it had in Buckley
and McConnell – that Citizens United had failed, on the specific facts before the
court, to tender evidence of probability of harm. Citizens United was therefore
not entitled to an exception from the disclosure requirements.186 The court noted
that:
With the advent of the Internet, prompt disclosure of expenditures can provide shareholders
and citizens with the information needed to hold corporations and elected officials accountable for their
positions and supporters. Shareholders can determine whether their corporation’s political
speech advances the corporation’s interest in making profits, and citizens can see whether
elected officials are “‘in the pocket” of so-called moneyed interests.’ The First Amendment protects
political speech – and disclosure permits citizens and shareholders to react to the speech
of corporate entities in a proper way. This transparency enables the electorate to make
informed decisions and give proper weight to different speakers and messages.187

In Doe v Reed the constitutionality of certain legislation, that allowed access to
information (including names and addresses) about persons that had signed
petitions calling for referendums on legislation enacted by the legislature, was
challenged.188 Over and above the general challenge to the disclosure provisions,
the plaintiffs also sought to argue that, on the facts of their specific matter, they
should be granted an exemption from the provisions of the impugned legislation.
On the facts of their matter, if they were not allowed an exemption, access
could be granted to information about the signatories to a petition that called
for a referendum on legislation that extended the rights and responsibilities of
registered ‘domestic partners, including same-sex partners’.189 The Plaintiffs
contended that in this specific case there was a reasonable probability that the
signatories to that petition would suffer the harms highlighted by Buckley v Valeo;
threats, harassment and reprisals.190
181
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The court confirmed that signing a petition for a referendum was a form
of expression.191 The court also, again, confirmed its previous holdings that a
disclosure requirement does not act as a bar to speech and that, in the electoral
context, disclosure requirements would be constitutional if there is a substantial
relation between the disclosure requirement and a sufficiently important
government interest.192 The court found disclosure of information about
persons that sign petitions for referendums serves the important dual purpose of
preserving the integrity of, and ensuring transparency and accountability in, the
electoral process. Finding that this is a sufficiently important government interest
and that it is related substantially to disclosure requirements, the court held that
the disclosure requirements were constitutional.193
While the Supreme Court in Buckley v Valeo, McConnell and Citizens United
expressly recognised the informational interest in information about funding in
politics, in Doe v Reed the court found it unnecessary to consider the informational
interest justification. It had been able to make a finding just on the dual purpose
of preserving the integrity of, and ensuring transparency and accountability in,
the electoral process.194
Briffault, however, suggests that the court’s finding on transparency and
accountability in the electoral process actually supports the informational interest
justification.195 Citizens that have access to information of this kind are able to
monitor the electoral process and to ensure participants in the process are held
to account, they therefore have an informational interest precisely because of the
interest in transparency and accountability in the electoral process.
The court found that the plaintiffs failed to provide evidence that disclosure
of information about persons that sign petitions for referendums will generally
lead to the harms contemplated in Buckley v Valeo,196 but left it to a lower court
to determine whether in this specific instance there was a reasonable probability
that the signatories to the petition for a referendum on the legislation extending
more rights to same-sex partners could experience those harms.197
4

The Meaning of the Right to Vote in s 19 of the Constitution

Both the South African courts and the legislature have contributed to the
delineation of the scope and content of the constitutional right to vote. In what
follows, I try to take account of how these two arms of government have given
content to the right.
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aa

Purpose of the Right to Vote

In the following, often quoted passage out of August v Electoral Commission (August),
Justice Sachs laid out the purpose of the right to vote:
Universal adult suffrage on a common voters roll is one of the foundational values of
our entire constitutional order. The achievement of the franchise has historically been
important both for the acquisition of the rights of full and effective citizenship by all South
Africans regardless of race, and for the accomplishment of an all-embracing nationhood.
The universality of the franchise is important not only for nationhood and democracy. The
vote of each and every citizen is a badge of dignity and of personhood. Quite literally, it says that everybody
counts. In a country of great disparities of wealth and power it declares that whoever we are, whether rich
or poor, exalted or disgraced, we all belong to the same democratic South African nation; that our
destinies are intertwined in a single interactive polity.198

The history (and continued legacy) of disenfranchisement and inequality in South
Africa – and the indignity that that entailed – therefore plays a key role in the
underlying purpose, in South Africa, for the right to vote.199 The purpose is
also clearly linked to the foundational values of South African democracy, laid
out in s 1(d) of the Constitution: ‘[U]niversal adult suffrage, a national common
voters roll, regular elections and a multiparty system of democratic government,
to ensure accountability, responsiveness and openness.’ The Court in AParty v
Minister for Home Affairs (AParty) held that the political rights in s 19 aim to give
effect to these values.200
bb

Free and Fair Elections

The Constitutional Court has determined that the right to vote attaches to every
South African adult citizen.201 It is a right to vote in free and fair elections.202
Section 19(2) of the Constitution, providing for ‘free and fair elections’,
therefore helps give content and meaning to the right to vote in s 19(3)(a). As
the Constitutional Court held in New National Party v Government of the Republic
of South Africa ‘the requirement that every election should be free and fair has
implications for the way in which the right to vote can be given more substantive
content and legitimately exercised.’203
The Constitutional Court has noted that there is no internationally-accepted
definition for the term ‘free and fair elections’ and has itself declined to develop
a test to determine whether elections have in fact been ‘free and fair’ – holding
that it would be ‘undesirable’ to do so.204 The Court has, however, found that
the achievement of ‘free and fair elections’ will necessarily involve the regulation
198 August & Another v Electoral Commission & Others [1999] ZACC 3, 1999 (3) SA 1 (CC), 1999 (4)
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of elections through national legislation that is compliant with the provisions of
the Constitution.205 The court also found that, in giving effect to the right to
vote, Parliament can require eligible citizens wanting to vote to take prescribed
steps before they can exercise the right.206 The outcome of any regulation of
the right, however, must be that, if reasonable steps are taken by such a person,
they will be able to exercise their right.207 Along a similar vein, but in relation to
political parties, Justice Skweyiya, in his dissenting judgment in African Christian
Democratic Party v Electoral Commission (ACDP), highlights the fact that political
parties necessarily have to ‘bear their share’ with respect to the constitutional
commitment to free and fair elections.208 The legislature has recognised a
number of positive duties on political parties arising from the right to free and
fair elections and the right to vote, including for instance, a duty to state, publicly,
that political beliefs and opinions should be challenged and debated.209
cc Democratic Values
The courts have recognised that political rights, and, in particular, citizens’ rights
to free and fair elections, are fundamental to democracy.210 The right to vote
in fact has been held to be essential for the existence of democracy, at least the
particular form of democracy envisioned by our Constitution.211 In Schedule 2
to the Electoral Act, the legislature recognises as part and parcel of free and
fair elections ‘open public debate’ – tying in with the kind of democracy our
Constitution envisages: a democracy with participative elements that embraces
transparency.212
The system of government in South Africa is a particular form of democracy:
a ‘representative democracy’. This means that while South African adult citizens
govern themselves, so to speak, they do not ordinarily partake directly in the
decision making of government; they elect officials that participate, on their
behalf, in decision making.213 A key feature of a representative democracy
is accountability – meaning that elected officials are answerable to the voters
that elected them to office.214 There are various ways in which the electorate
holds their elected representatives accountable, including through their future
votes for (or against) representatives that have spoken for (or failed to speak
205
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for) them in the governing of the state.215 The Constitution does not dictate the
form of democracy that South Africa should take on, but does lay down certain
key features it must have. Roux notes that the Constitution uses the following
four terms to describe the characteristics of the type of democracy it envisions:
representative, participatory, constitutional and multiparty.216
‘Participatory’ refers to the involvement, through active engagement, of
citizens in certain decisions of government – particularly through deliberation.217
The Constitutional Court’s consideration of the scope and meaning of the
participatory characteristics of the South African democracy in Doctors for Life 218
and Matatiele Municipality219 is particularly instructive.
In Doctors for Life, the applicant alleged that the National Council of Provinces’
and provincial legislatures’ failure to ‘invite written submissions and conduct
public hearings’ prior to passing certain bills was unconstitutional, as it amounted
to a failure to enable ‘participation’ as provided for in the Constitution.220
The Court considered the nature and scope of the constitutional duty to
facilitate public participation. It noted that, under international law, this duty is
regarded as a fundamental human right, consisting both of ‘a general right to take
part in the conduct of public affairs; and a more specific right to vote and/or to
be elected’.221 Crucially the court noted that this right confers on state parties, not
only negative obligations not to interfere in the exercise of the right by citizens,
but also certain positive duties. One of those positive obligations is to ensure that
opportunities are created for the exercise of participation rights.222
The court held that the political rights in art 25 of the ICCPR must be
understood in light of art 19 of the ICCPR. Article 19 of the ICCPR provides for
a right to ‘freedom of expression’ which ‘shall include freedom to seek, receive
and impart information and ideas of all kinds’. The court found that art 25, so
understood, places a positive obligation on states to take steps to ensure that
information required to enable the exercise of the right to political participation is
accessible.223 The South African government therefore has a positive duty, under
international law, to ensure that the South African electorate has access to the
information required to ensure meaningful participation in the electoral and lawmaking processes. In particular the Court held:
While the right to political participation in international law can be achieved in multiple
ways, it is clear that this right does not require less of a government than provision for
meaning ful exercise of choice in some form of electoral process and public participation in the
law-making process by permitting public debate and dialogue with elected representatives.
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In addition, this right is supported by the right to freedom of expression which includes the
freedom to seek, receive and impart information.224

The Doctors for Life Court noted that democracy in South Africa ‘must be
understood in the context of our history’.225 Under apartheid the majority of
South Africans were denied any opportunity to participate in the law-making
process and the concept of ‘people’s power’ developed, as part of the struggle
against apartheid, as an alternative to that exclusionary form of governance. This
concept of people’s power involved actual participation by members of the antiapartheid movement in the governance structures of the movement. Not only
was people’s power seen as a preferential alternative for the governance of the
anti-apartheid movement, it was also seen as a blue print for an alternative future
‘participatory democracy’.226 The Court found that the exercise of the right to
vote ‘would be meaningless without massive participation by the voters’ and then
went on to hold that ‘because of its open and public character [participation] acts
as a counterweight to secret lobbying and influence peddling. Participatory democracy is of
special importance to those who are relatively disempowered in a country like ours where great
disparities of wealth and influence exist’227 (own emphasis).
The Doctors for Life Court ultimately found that the National Council of
Provinces was under an obligation, in terms of the participatory provisions of the
Constitution, to take reasonable steps to facilitate participation in law making.228
The Court’s holding was limited to the participation rights of South Africans
in relation to the law-making process. But its findings about participation are
relevant to meaningful participation in other aspects of the electoral process.
In particular, the Court’s findings that there must be ‘meaningful exercise of
choice’ within the electoral process, that information required to exercise
political rights must be accessible, and that participatory democracy plays a role
in counterbalancing inequality of wealth and influence, have implications for the
right to vote.
In Matatiele, decided the day after Doctors for Life, the Court articulated the
underlying reason for public participation even more clearly. It noted that the
reason for ‘permitting public participation in the law-making process is to afford
the public the opportunity to influence the decision of the law-makers’.229 This is
significant for the right to vote as well, in light of the Court’s findings in Doctors
for Life regarding the counter balancing of inequality of wealth and influence.
Politicians grant access to those who fund them.230 Those who have access
have the opportunity to influence law-making; where legislation that may affect
them comes before Parliament they are able to make a case for a vote on that
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legislation that will favour them.231 In a country with great wealth inequality this
means that many people will never have the option of choosing to fund political
parties, certainly not in significant enough amounts to gain access to politicians
and influence law-making decisions. Yet the South African Constitutional Court
has recognised that a key aspect of the South African democracy is permitting
participation in law-making, and more than that, counterbalancing inequality of
wealth and influence in the electoral and law-making processes.
dd Duties for Political Parties
Before considering some of the duties that arise for political parties from the
constitutional right to vote, I will first, briefly, look at how the Constitutional
Court has determined political parties should be classified. This was dealt with by
the Constitutional Court in Ramakatsa v Magashule (Ramakatsa).232
Ramakatsa turned on whether a failure by a political party to adhere to the
provisions of its own constitution amounted to an infringement of the rights of
members of that party to participate in the activities of a political party, protected
by s 19 of the Constitution.233 In finding that some of the failures of the political
party were indeed a violation of party members’ political rights, the Court made
key findings regarding the nature, under the Constitution, of political parties.234
It held that citizens’ right to participate in the activities of political parties creates
a duty for political parties to ensure that they act lawfully and that they comply
with their own constitutions.235 The Court noted that political parties, rather than
individual candidates, generally contest elections, and political parties determine
which of their candidates get elected to legislative bodies.236 Therefore, not only
do South Africans not, generally, partake directly in the decision making of the
legislature, the representatives they do elect, they only elect indirectly.237 That is
why the Constitution accords special recognition to political parties as ‘veritable
vehicles … chosen for facilitating and entrenching democracy’, when it provides
for public funding of political parties.238 The Court therefore determined that
political parties are ‘indispensible (sic) conduits for the enjoyment of the right
given by s 19(3)(a) to vote in elections’.239 Ramakatsa makes it clear that while not
state organs, political parties are something more than just private entities.
Given the unique nature and important role of political parties under the
Constitution, it is no surprise that both the legislature and the courts have
recognised that the right to vote imposes a number of duties on political parties.
The Electoral Act, the LGMEA and the Electoral Commission Act were enacted
to give effect to the political rights in s 19 of the Constitution, and specifically
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to give substantive content to the rights to free and fair elections and to vote.240
It is therefore important, when determining the content of the right to vote, to
give consideration to Parliament’s determination of that content. Such an exercise
does, however, require that the provisions of the relevant legislation be interpreted
in light of the foundational values of the Constitution.241 This includes the value
of a multi-party system of democratic government aimed at the achievement of
accountability, responsiveness and openness.242
On the question of whether non-state entities can be required, in terms of
duties conferred on them by fundamental rights, to take some steps to ensure the
realisation of those rights, it is clear that the Bill of Rights does bind them to some
extent. Section 8(2) of the Constitution provides that provisions in the Bill of
Rights will bind both natural and juristic (non-state) entities ‘if, and to the extent
that, it is applicable, taking into account the nature of the right and the nature of
any duty imposed by the right’. In the context of an access to information element
attaching to a fundamental right, the Supreme Court of Appeal in Company
Secretary of Arcelormittal South Africa v Vaal Environmental Justice Alliance (VEJA) held
that, with respect to the environment, even private corporations must operate
transparently.243 It is clear therefore that the duty to act transparently, at least to
some extent, extends all the way into the private sector and would definitely also
include political parties – entities with a largely public role. The legislature too has
made it clear that transparency and accountability are values that must be realised
in both public and private spheres.244
Section 32(1)(b) of the Constitution is fairly progressive internationally, as far
as the right of access to information goes, in that it extends the right to include
a right of access to information held by non-state entities. Both in s 32 of the
Constitution and in PAIA however, the right is qualified, in that it only applies
where the information sought is required for the exercise or protection of another
right.245 Section 1 of PAIA defines a ‘public body’ as
(a)

any department of state or administration in the national or provincial sphere of
government or any municipality in the local sphere of government; or
(b)	any other functionary or institution when—
(i)	exercising a power or performing a duty in terms of the Constitution or a
provincial constitution; or
(ii)	exercising a public power or performing a public function in terms of any
legislation 246
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While political parties clearly do not fall within part ‘(a)’ of the definition for
‘public body’, they also do not easily fit within part ‘(b)’ of the definition either.247
However, as all juristic persons that are not ‘public bodies’ are ‘private bodies’ for
the purposes of PAIA, political parties will ordinarily, for the purposes of PAIA,
be ‘private bodies’.248 As political parties are private bodies for the purposes of
PAIA, therefore, requests for information made in terms of PAIA to political
parties must meet the threshold requirement of a need for the information
requested to be in order to exercise or protect another right.
There is, however, one exception to this threshold requirement, contained in
s 8 of PAIA. Section 8 allows for access to records held by non-state entities
as if they are state or ‘public’ entities – that is, irrespective of the reasons for
access – whenever the information relates to a public function performed by
that a private body. One might well think, given the key role political parties
play in the South African democracy, that this exception applies to information
held by political parties. The Western Cape High Court in Institute for Democracy in
South Africa (IDASA), however, held that political parties, when fundraising, are in
fact performing a private function.249 This, the court found, was because when
raising funds political parties are exercising common law powers, not performing
a public function in terms of legislation.250
Arguably the court erred in failing to take a more purposive approach to the
determination of the nature of records about private funding received by political
parties.251 Bosch argues that funding raised by political parties can, especially
in circumstances where a party is elected to positions from which they exercise
power, be applied to functions that would more clearly fall within the ambit of
s 8 of PAIA. Bosch suggests that funding records are therefore ‘hybrid’ records,
and that the ‘good governance’ and ‘open democracy’ purposes of PAIA lead to
a conclusion that such ‘hybrid’ records should be regarded as related to a public
function for the purposes of s 8 of PAIA.252
As long as the IDASA decision stands, however, and unless the legislature
enacts legislation that requires that records of information about private funding
be made proactively available to the public, records of this nature will have to be
requested in terms of PAIA. What is more, any persons interested in getting an
idea of the funding landscape in the political arena would have to make a request
to every political party, and would with every request have to demonstrate that
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the information is required in order to exercise or protect a right (such as the right
to vote).
5

The Right to Vote and Access to Political Party Funding Information

Drawing together the above examination of relevant international law, US
case law, as well as South African case law and legislation I now provide three
arguments for access to information about private funding of political parties in
South Africa.
aa

Combating Corruption

In line with South African case law and legislation, the right to vote in South
Africa must be understood as a right to vote in ‘free and fair elections’. While
there is no internationally accepted or locally developed definition for the term
‘free and fair elections’, the concept has been recognised to have implications for
how voting is regulated.253
The right must also be understood in a manner that enhances democracy
and the values – particularly the values of accountability, responsiveness and
openness – that underpin South African democracy.254 South Africa experiences
particularly high levels of corruption,255 something that, rather than enhancing
democracy in South Africa, undermines it.256
International research shows that both the private business sector and
organised criminals use gaps in the regulation of political party funding to exert
influence.257 It is not surprising therefore that the AU Corruption Convention
commits state parties, including South Africa who has signed and ratified the
convention,258 to ‘incorporat[ing] the principle of transparency into funding of
political parties’.259
Transparency with respect to the funding of political parties will expose
corruption by ensuring that the public becomes aware of any ‘post-election special
favours’.260 More than that, the knowledge that information about funding will
become public should in fact (to some extent) deter corruption, as knowledge of
potential exposure is likely to deter engagement in corrupt practices.261
The general public is, however unlikely to be inclined to trawl through
masses of funding data, and not all members of the public will have the skills
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and expertise to make sense of the data.262 Civil society and the media play an
important role in this respect, looking through the data for connections that
would interest the general public, bringing attention to those connections and
exposing corruption.263 That civil society and the media in South Africa do in
fact play a key role in the protection of fundamental rights, has been recognised
by the Supreme Court of Appeal in VEJA.264
For South Africa to be able to honour its international commitment to enabling
the participation of civil society and the media in the fight against corruption,
South Africa will necessarily need to ensure that these groups have access to
information about the private funding of political parties.265 The disclosure of
this information will make it easier for the media and civil society (and even
committed members of the general public) to identify instances of private funding
leading to undue influence over decision making by politicians.
Media reports about improper influence that a wealthy family, the Gupta
family, appears to have over South African politics recently led to an investigation
into these allegations by the Public Protector,266 one of six bodies established
by Chapter 9 of the Constitution, to support and strengthen South Africa’s
constitutional democracy.267 The Public Protector is mandated by the Constitution
to investigate, report on and take remedial action in response to ‘conduct in
state affairs, or in the public administration in any sphere of government, that is
alleged or suspected to be improper or to result in any impropriety or prejudice’.268
The Public Protector’s report makes no concrete findings of any violations of
ethics codes or anti-corruption laws, citing a lack of funding and a resultant
inability to properly investigate the allegations as the reason.269 The report does,
however, make several findings of fact that strongly suggest potential violations
and orders remedial action in the form of further investigation.270 Some of the
more significant findings in the report include evidence placing Minister Des
van Rooyen, alleged to have been appointed Minister of Finance on the say-so
of the Gupta family, in the vicinity of the Gupta family home several times
prior to the appointment, including on the day of the appointment.271 While a
lack of disclosure laws in South Africa makes it difficult to draw a link between
262
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any political party funding provided and the activities of the Gupta family, the
findings in the Public Protector’s report do suggest that the wealthy Gupta family
has had opportunity to improperly influence a number of political decisions.272
The Gupta matter provides an example of the kinds of relationships between
politicians and wealthy individuals, families and corporations that disclosure
provisions might bring to light. The Constitutional Court has recognised
that political parties are ‘veritable vehicles … chosen for facilitating and
entrenching democracy’.273 South Africa has made international commitments
to ensuring access to information about the funding of political parties, and
access to information that may be required to combat corruption. Putting these
commitments together, especially against backdrop of the Public Protector’s
findings in relation to the Gupta family, provides a strong argument for why
the right to vote, requires that there be access to information about the private
funding of political parties.
bb

Meaningful Exercise of the Right to Vote

While combating corruption is one important reason for ensuring transparency
about the financing of politics, and South Africa is under an international obligation
to do so, this is not the only reason that funding transparency is important. It
would be foolish to limit reasons for transparency to the combat of corruption, as
understood in international law, as this could restrict transparency requirements
to relatively narrow circumstances.274 A legislative provision enacted to create a
duty to disclose information about private funding received by political parties,
if created only to combat corruption in compliance with international law, would
be narrowly formulated because ‘corruption’ at the international level is generally
understood to concern only so-called quid pro quo corruption. If that is the
meaning of corruption, then disclosure requirements will only apply to a narrow
band of information.
Makinson notes that where funding is provided to a political entity, in exchange
for a particular favour – say a vote in Parliament to pass legislation that will allow
fracking in the Karoo – that would amount to bribery (quid pro quo corruption).275
He points out, however, that those are not the only undesirable political-funding
situations: another example would be where funding is legitimately provided
in support of a party that has indicated that they would support the legislation
that will allow fracking in the Karoo. The political party in this second example
would not be under any obligation to vote in favour of the legislation allowing
for fracking – they would be entitled to vote differently if, for whatever reason,
their position on the proposed legislation has changed – but there would be some
pressure on them to vote as professed or they may lose future funding from this
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funder.276 Moreover, not only might they lose this particular funder’s support, the
funder may in fact in future back their opposition instead.277
One could also imagine that such a party might lose other funders who may
feel that they would rather put their money with someone that sticks to their
professed positions.278 So, taking the hypothetical example of fracking in the
Karoo further, let us imagine that there is such proposed legislation before
Parliament. Let us suppose further that, in compliance with the participatory
duties imposed on it by the Constitution, Parliament invites verbal and written
submissions from affected communities. In such circumstances, even if some
of the concerns raised and solutions suggested by affected communities are
persuasive, there may still be pressure on candidates from parties that received
funding for certain positions to vote in line with those professed positions. This
means that the community’s voice is undercut.
The Constitutional Court has found that South Africans have a right to
‘meaningful exercise of choice’ and to access to information that will ensure
the ‘effective exercise of the right to vote’.279 Members of a political community
should therefore be informed, when they cast their ballot to choose representative
parties for Parliament, which funders are giving donations to the various parties,
and therefore, what sort of pressure those parties will be under from funders with
respect to issues that may affect community members. Access to this information
should inform public debate in the run-up to elections, ensuring the realisation
of the wider political rights in s 19 of the Constitution as well as related rights
including the right to freedom of expression. In order to ensure the ‘meaningful’
exercise of choice within the electoral process therefore, information about
private funding received by political parties must be accessible to voters.280
One could argue that community members will likely not access funding
information, even if that information becomes accessible. There will therefore
be no conclusions drawn by them about the influence of donors on various
parties contesting the election on particular issues that affect them. However, as
noted above, the media and civil society would play a big role in this respect.281
On topics, such as fracking in the Karoo, the media would be likely to draw
attention to the fact that certain interest groups or companies are funding
particular parties. Similarly, civil society groups with particular interests, such as
in the environment, or health care issues, would be more likely to monitor which
funders (with agendas different from their own) are supporting which parties and
to make affected communities aware of this. The US Supreme Court, in Buckley v
Valeo,282 put it this way:
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[D]isclosure [of information about funding in politics] provides the electorate with
information ‘as to where political campaign money comes from and how it is spent by
the candidate’ in order to aid the voters in evaluating those who seek federal office. It
allows the voters to place each candidate in the political spectrum more precisely than is
often possible solely on the basis of party labels and campaign speeches. The sources of
a candidate’s financial support also alert the voter to the interests to which a candidate
is most likely to be responsive and thus facilitate predictions of future performance in
office.283

The Constitutional Court’s holding in Doctors for Life that, under international
law, South Africans have a right to meaningful exercise of the right to vote is
comparable to the information interest recognised by the US Supreme Court.
Taking further the Constitutional Court’s recognition in Doctors for Life that
participation enhances civic dignity,284 De Vos argues that the rights in the Bill
of Rights, and in particular the political rights in s 19 of the Constitution, should
be interpreted to increase ‘self-determination and self-development’.285 De Vos
contends that the more citizens are able to participate in the political choices
that affect their lives the more their civic dignity is promoted and protected,
something that is particularly critical in a particularly unequal society.286 While
De Vos uses the argument as a basis for the contention that a ‘party law’ needs
to be enacted to ensure ‘intra-party democracy’, the argument also lends support
for a contention that law needs to be enacted to ensure access to information that
will ensure the exercise of a more meaningful vote.287 Ensuring citizens have a
better understanding of the influences that will be brought to bear on the parties
listed on the ballot paper will increase self-determination and will consequently
increase civic dignity. This is particularly so in the context of inequality of access
to politicians, something that is discussed in more detail below.
cc A Counterweight to Secret Lobbying and Influence Peddling
A third reason for ensuring access to funding information concerns access to
members of Parliament, providing – in turn – opportunities for the influencing
of decision making of members of Parliament. There is a practice, amongst some
funders, of contributing to all contenders in an election – irrespective of their
policy positions.288 It is accepted that this practice of ‘double-dipping’ is aimed
at ensuring the funder has access to elected representatives – irrespective of
who that may be. This access is in turn sought so that the individual, family
or corporation that provided the funding can attempt to influence the decision
making of elected officials.289 Many interest groups in the US in fact provide
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unding to political figures in order to ensure that they will have an audience
with members of the legislature should legislation, which impacts on issues that
will have consequences for them and their interests, come before it.290 It is not
inconceivable that such advantages of access to members of Parliament – in order
to ensure opportunities to raise views and concerns with them – is a big driver
for funding of political parties in South Africa as well.
If funders are, because of the provision of funding, gaining access to, and an
audience with, members of Parliament, those funders have an opportunity to
influence law-making and policy decisions. Those who do not have the means to
contribute, and therefore gain the same access, should at least know about who
is funding the parties that they have an opportunity to vote for and therefore
whose interests are likely to be advanced by those parties. This would seem to be
particularly important in a country with one of the highest levels of inequality in
the world.291
As pointed out by the Constitutional Court in Doctors for Life, South Africa is an
extremely unequal society. With the introduction of a constitutional democracy
however, we have prioritised key values that go some way to counterbalancing
some of this inequality – these include the values of ‘openness’ and ‘participation’.
In finding, in Doctors for Life, that participation, by affected communities, in
the law-making process is required by the Constitution, the Court noted that
participation acts ‘as a counterweight to secret lobbying and influence peddling.’292
This purpose is important. While ensuring that voters have access to information
about who is funding political parties will not ensure equal access, it will ensure
that voters will at least be aware of who will have access to representatives of
political parties, on the ballot. As Hasen puts it: ‘[I]f voters know who puts their
money where their mouth is, they will be able to make more intelligent estimates
about the policy positions of candidates.’293
dd T
 he Right to Vote Guarantees Access to Information about Funding in
Politics
There is clearly an information aspect to the right to vote. Moreover, information
about private funding provided to political parties is required to be accessible in
order to ensure that corruption is combated, the exercise of the right to vote is
meaningful and inequality of access to politicians is counter-balanced. In order
to give effect to this aspect of the right to vote, the legislature ought to include
in electoral legislation, a duty on all parties intending to contest elections, for any
legislative body established in terms of the Constitution, to record information
about private funding they receive. In line with international best practice, this
ought to include information about the kind of funding, the size of the funding
and the identity of the funder.
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6

Automatic Access to Funding Information

The next question is whether such information should be proactively available,
that is, without the need for a formal request in terms of PAIA. As noted by the
minority in My Vote Counts 1, the PAIA request process involves one person or
institution making one request to each entity holding the information it seeks to
access.294 There are cost implications, as the Regulations to PAIA 295 allow for
the levying of a so called ‘request’ fee as well as an ‘access’ fee.296 As the IDASA
court held that political parties are, in relation to requests about private funding,
‘private bodies’, the applicable request fee is therefore R55 per request.297 The
access fee is calculated for each request and depends on the amount of time spent
searching for the records and the manner in which access is granted. Requesters
can be charged R30 per hour, or part hour, reasonably spent searching for a
record and R1,10 per page for photocopies. There are further prescribed costs for
access in the form of a compact disc (R70) or a copy of an audio recording (R30)
etcetera. It is clear that it would be both costly and time consuming to request
funding information from every political party contesting elections at every level
of government. It is also not inconceivable that some of these requests may be
actively refused, or ignored and therefore deemed refused in terms of PAIA.298
In circumstances where an access to information request made in terms of
PAIA is either actively refused or deemed refused by a ‘private body’, a requester
wishing to challenge the refusal will have to apply to court to have the decision
overturned.299 The high costs associated with litigation are likely to prevent many
requesters from challenging a bad decision. Even should one requester gain all
this information, they may not necessarily publish the information. In theory,
every voter wishing to exercise their right to vote effectively – and every civil
society organisation and media house wishing to play a role in the protection and
monitoring of the fundamental right to vote in free and fair elections – will need
to go through the same time-consuming, costly exercise.
As demonstrated above, there is a clear public interest in access to information
about private funding provided to political parties – as it is required to combat
corruption, ensure meaningful exercise of the right to vote and to counterbalance
the unequal access funders have to politicians. Given the clear public interest in
access to this information and given the constraints that the request process will
place on gaining access to all the relevant information individually from each
of the many parties that will contest elections, it is clear that the duty should be
constructed in such a manner that this information must necessarily be made
proactively available.
It is worth noting at this stage that there are many varying options with respect
to disclosure regulations, such as limiting disclosure to amounts that meet a
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minimum threshold.300 The International IDEA and Clingendael Institute
warn that their research shows that regulation of campaign finance can have
undesirable consequences if not carefully thought through and adapted to suit
the specific circumstances of a country.301 It would therefore be prudent for
Parliament to become involved in giving effect to this critical aspect to the right
to vote, as Parliament will be able to properly investigate the different options
and to consider their effect in the South African context.

C 
Conclusion
In this part, I have shown that there is a constitutional obligation, within the right
to vote, to ensure transparency with respect to the private funding of political
parties. I highlight three reasons, arising out of obligations under international
law and from specific content given to political rights by the Constitutional Court
and the legislature, for such a duty. The first reason relates to South Africa’s
obligation under art 10(b) of the AU Corruption Convention to ‘incorporate the
principle of transparency into funding of political parties’. Access to information
about funding makes it possible to identify instances of quid pro quo corruption
and knowledge of potential exposure will act as a deterrent to corrupt activity.
The second reason is South Africa’s duty, under international law, to ensure the
exercise of the right to vote is meaningful. Access to funding information about
political party funding makes it possible for voters to determine what sort of
pressure political parties will be under from funders with respect to issues that
may affect community members. This knowledge will inform debate, which in
turn will ensure meaningful exercise of the right to vote. The last reason provided
relates to the recognition by the Constitutional Court of a duty to ensure that
inequality of access to politicians is counter-balanced. Again, knowledge about
what sort of pressure political parties will be under from funders with respect to
issues that may affect community members provides voters with the opportunity
to identify and therefore vote for, the party that will best serve their interests.
I have earlier shown that this aspect of the right to vote should be given
legislative effect within the electoral legislative scheme, that is, with the Electoral
Act and the LGMEA or the Electoral Commission Act. I have also shown that
Parliament ought to be required, in line with its duties in terms of s 7(2) of the
Constitution, to make the necessary amendments to the electoral legislation to
give effect to this duty.

IV Justifying Limitations on other Constitutional R ights
The South African Constitution recognises no hierarchy of rights. All rights are
subject to limitation by laws of general application, provided the limitation is
reasonable and justifiable in an open and democratic society based on human
dignity, equality and freedom.302 Neither the right to vote nor the right of access
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to information is exempt from limitation. With respect to the right of access to
information, the legislature has limited the right within PAIA.303
I have established that the right to vote requires proactive access to information
about the private funding of political parties, and that this right should be given
effect to within the electoral legislative scheme. But that type of proactive access
may place limits on other constitutional rights. If it does, would those limitations
be constitutionally justifiable? Disclosure of information about private funding
received by political parties may in fact impact both on the funder, who may be
a natural or a juristic person, and on the political party – a juristic person. I will
therefore consider potential limitations both from the point of view of natural
persons as donors and from the point of view of juristic persons, as donors and
as receivers of donations.
In the US, the Supreme Court in Buckley v Valeo held that disclosure requirements
can ‘seriously infringe on privacy of association and belief guaranteed by the First
Amendment’.304 Should information about peoples’ activities, associations and
beliefs become public knowledge this may lead to ‘harassment or retaliation’.305
Knowing that this information will become public knowledge may deter some
people from making contributions in the first place – affecting both their ability
fully to participate in political associations and the political associations’ ability
to carry out all their activities, or in some cases even to exist at all.306 The court,
however, identified three weighty interests that could justify the infringement
of these rights to privacy of association and belief. The first was the fact that
the information would enable voters to better understand what positions the
recipients of the funding might take on certain specific issues, once in office.307
Second, disclosure of the information would ‘deter actual corruption and avoid
the appearance of corruption’.308 And third, disclosure of information about
funding contributions would make it possible to detect violations of legal
provisions placing a cap on the amount of money that can be contributed to
political parties or candidates.309 The court, in weighing up the three government
interests in disclosure, against the harms of harassment or retaliation and
deterrence concluded that while the harms are not insignificant, disclosure was
the least restrictive means of achieving the legitimate government interests.310 The
interests sought to be protected through the disclosure requirements outweighed
the potential harms.311
In the South African context, there are several rights that may potentially be
infringed by legislation mandating the disclosure of information about private
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funding provided to political parties. From the point of view of the donor, such
provisions may affect the right to freedom of expression of the donor, in so far as
making a donation is a symbolic expression of support.312 Similarly, the donor’s
right to freedom of association may be affected if disclosure provisions will have
the effect of deterring the making of donations.313 Lastly, from both the point
of view of the donor as well as the political party, the right to privacy may be
infringed by the envisioned provisions.314 Concerns about the infringement of
the rights of freedom of expression and association are related to privacy because
what is at stake is an individual’s ability to express their very personal views, and,
more indirectly, to partake in activities that relate to those views. I will therefore
focus my analysis on the possible infringement of the right to privacy, and to what
extent such an infringement would be constitutionally justifiable.

A 
Personal Information of Natural Persons
In addition to the right to privacy being protected by s 14 of the Constitution,
the Protection of Personal Information Act315 (POPI) has been enacted to give
effect to that right.316 As at the date of writing, most provisions of POPI have
not commenced. The definition of ‘personal information’ in POPI, however,
closely echoes that in PAIA and therefore protects information rights in relation
to similar kinds of information that would be protected from disclosure under
PAIA.317 I will therefore consider the right as provided for in PAIA.
Information about funding, provided by natural persons to political parties,
would include information about ‘financial transactions’ that that person has
been involved in. Information about such transactions could be understood – as
the Buckley v Valeo court held – to disclose information about a person’s ‘personal
opinions, views or preferences’. Information about the financial transactions that
a person has been involved in and information about their personal opinions,
views or preference are all types of information recognised, in the definition of
‘personal information’ in s 1 of PAIA, as personal information. Disclosure of
information about funding provided by natural persons to political parties would
therefore limit the privacy rights of those natural persons.
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B Personal Information of Juristic Persons
Under PAIA, limitations on access to information are recognised, if access to
a record may lead to unreasonable disclosure of personal information about a
natural person (including a deceased person – for up to 20 years after their death).
While the right to privacy in the Constitution – contained in s 14 – extends
also to juristic persons, ‘personal information’ in PAIA is limited, to information
about natural persons.318 While the personal information of juristic persons is
not protected as such in PAIA, certain limited aspects of the privacy of juristic
persons are protected such as certain commercial information, like trade secrets,
and research information where the relevant research was conducted by or on
behalf of a juristic person.319
This limited protection of the privacy of juristic persons is in line with the
Constitutional Court’s interpretation of the right to privacy. In Investigating
Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd (Hyundai)
the Constitutional Court had to consider whether legislative provisions, that
enabled certain members of the office of the National Director of Public
Prosecutions to search and seize property as part of investigations into certain
offences, unreasonably and unjustifiably infringed on the right to privacy and
were therefore unconstitutional.320 In finding that the limitation was in fact
reasonable and justifiable and the provisions therefore not unconstitutional, the
court considered the meaning and scope of the right to privacy.321 The Court
held that the right to privacy is ‘more intense’ the more it relates to ‘the intimate
personal sphere of the life of human beings, and less intense the more it moves
away from that core’.322 The Court further noted that the right to privacy flows
from human dignity, and held that, while juristic persons have some right to
privacy, they have no ‘human dignity’ and, therefore, juristic persons’ right to
privacy will always be ‘less intense’ than natural persons’ rights to privacy. The
recognition of the privacy rights of juristic persons is based, not on human dignity
directly, but on the fact that absolutely no recognition may lead to state action
that would cause ‘grave disruptions and would undermine the very fabric of our
democratic state’.323
1

The Rights of Juristic Persons as Funders

Despite PAIA not protecting the ‘personal information’ of juristic persons directly,
it does protect against the disclosure of financial information of a juristic person,
in certain circumstances. PAIA prohibits disclosure of financial information of
other juristic persons, by state or private entities, and allows for refusal of access
by a juristic person to its own financial information, if such disclosure ‘would
be likely to cause harm to the commercial or financial interests’ of that juristic
318
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person.324 Disclosure of information about funding provided by juristic persons
to political parties would disclose financial information of that juristic person.
Again, the reasoning in Buckley v Valeo would seem to apply here too; if there is in
fact a real possibility that disclosure of this information may lead to harassment
or retaliation, then there is a risk to the commercial or financial interests of that
entity. It does seem plausible to imagine that there might be some harassment
or retaliation in such circumstances – one might imagine, for example, that
some people will cease to do business with an entity, should they learn of that
entity’s support for a particular political party.325 Disclosure of information about
funding provided by juristic persons to political parties could therefore infringe
on this aspect of the privacy rights of juristic persons that are protected in PAIA.
2

The Rights of Political Parties

Disclosure of information about funding received by a political party would
similarly amount to disclosure of financial information of that political party.
Once again, the reasoning in Buckley v Valeo would seem to apply here. The
disclosure of information may have consequences for funders, and this may lead
to some funders withdrawing their financial support from the political party. A
withdrawal of financial support would likely cause harm to the financial interests
of the political party; emptying out their coffers to the point that they may have
to limit their activities, or perhaps even cease to exist entirely. Disclosure of
information about funding received by political parties would therefore infringe
on this aspect of the privacy rights of political parties, protected in PAIA.

C 
The Justification for Limitation
The question arises whether the infringement of these privacy rights would
be justifiable. If proactive release is required, as I have suggested, in terms
of the provisions of an Act falling within the electoral legislative scheme, the
limitation would be in terms of a law of general application. It would meet the
threshold requirement for the limitation of a constitutional right, in s 36(1) of the
Constitution. To further pass the test for justification, the limitation would have
to be
reasonable and justifiable in an open and democratic society based on human dignity,
equality and freedom, taking into account all relevant factors, including(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.326

I now turn to consider, in turn, each part of this test.
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1

The Nature of the Right

The right to privacy is an important right, flowing, as it does, from the ‘value
placed on human dignity by the Constitution’.327 It is also a right that varies in
intensity, depending on how close it comes to the most intimate spheres of the
lives of natural persons.
For natural persons, funding of political parties is a form of political activity
that takes place quite far outside the most intimate spheres of their lives. The
weight of the right is therefore, with respect to natural persons and in relation to
information about their funding of political parties of a relatively low intensity.
The exception might be circumstances in which only a very small amount is
given, in such cases, as noted by Mayer and Hasen, the act of giving is more a
symbolic act of support and therefore should be regarded as a more private act.328
The weight of the privacy right, when what is given is a very large sum, say one
million Rand, is therefore lesser than if what is given is just a small amount, say
R50.
In relation to juristic persons, the right can never be as intense as it can be for
natural persons.329 The provision of funding will also not ordinarily be directly
within the scope of the business of a juristic person – a juristic person that
provides funding is usually primarily concerned either with an economic activity
or with campaigning for a particular cause.330 The right is therefore less intense.
Juristic persons are also less likely to make smaller sum donations, and therefore,
in that sense also, the right will be less weighty in relation to juristic persons
making donations.
As the Court held in Ramakatsa, political parties are ‘indispensible (sic) conduits
for the enjoyment of the right given by s 19(3)(a) to vote in elections’.331 Information
about funding received by political parties therefore relates to a constitutional
duty, placed on political parties, to ensure they act lawfully, in line with their
own constitution and in a manner that ensures that, through them, citizens are
able to exercise their right to vote. This right is therefore, with respect to political
parties, and in relation to information about funding that these political parties
have received, even less intense and in fact rather remote.
2

The Importance of the Purpose of the Limitation

Turning to the purpose of the limitation, as noted above, disclosure requirements
would be aimed at ensuring that corruption is combated, the exercise of the
right to vote is meaningful and that inequality of access to politicians is counterbalanced. These are very important interests aimed at the protection of the key
aspects of South Africa’s constitutional democracy.
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3

The Nature and Extent of the Limitation

The limitation comes in the form of a legislative provision requiring that
information about funding provided by private persons (natural or juristic) to
political parties be recorded and made publicly accessible. In other words, the
legislative provision will mandate the disclosure of certain financial information
related to donors and political parties. The disclosure, and therefore limitation,
is however limited to disclosure of financial information about the funding of
political parties. The limitation would therefore be narrow in that it would only
relate to one aspect of the financial information of the affected persons.
4

The Relationship between the Limitation and its Purpose

It seems plausible to imagine that access to information about the private
funding – in large amounts – of political parties would, as the US Court held in
Buckley v Valeo, make it more likely that ‘post-election special favours’ (quid pro
quo corruption) will be identified. This means that disclosure provisions would
have the effect of exposing or even preventing corruption – serving the first of
the purposes for the limitation. Smaller contributions however will not attract
any favours and so disclosure in the instance of a R50 donation, for instance,
would not serve the anti-corruption purpose, whereas disclosure in the instance
of a one million Rand donation probably would.332
Information about the makers of large contributions will similarly ensure that
voters are better informed about the influences under which the parties they
are able to vote for will operate if elected. Persons that are able to make large
contributions are usually known to the public, or connected with a person or entity
that is known to the public or whose interests can be easily established. Voters are
therefore able to make certain judgments about the position a political party is
likely to take on an issue that affects them.333 Garret suggests, for instance, that
knowing that a teachers’ union funds a certain political party will signify to voters
the kinds of positions they can expect that party to take on education reforms.334
Disclosure, in the instance of a large donation of R1 million, would therefore
ensure that voters are better informed – serving the purpose of ensuring that the
exercise of the right to vote is meaningful. A donation of just R50, however, is less
likely to come from someone wealthy, powerful and politically connected about
which the public would be able to make educated assumptions if they knew of the
donation and the donor. Smaller amounts are also less likely to ensure any access
to politicians and so even should a smaller donation come from someone with a
public profile, knowing of the donation and knowing the identity of the donor
would not provide voters with information that will ensure that the exercise of
the right to vote is meaningful.
332 Hasen (note 261 above) at 566; Garrett (note 231 above) at 1015; and Mayer (note 262 above) at
282–283. See also Briffault (note 167 above) at 990.
333 Garrett (note 231 above) at 1027 (notes that this is not always the case and identifies three
conditions that must be met in order for voters to be able to make the kind of judgment suggested here,
based on the information I am arguing should be disclosed).
334 Ibid at 1028.
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For the same reasons discussed in relation to the purpose of ensuring that the
exercise of the right to vote is meaningful, disclosure of information about large
donations would serve the purpose of counter-balancing inequality. The makers
of large donations are likely to gain access to politicians, their wealth securing
them such access. The public is however also likely to know more about the
economic or ideological interests of the maker of a large donation, and therefore
of the interests they will be attempting to protect. Knowing what the interests
are that the various political parties are likely to strive to protect will therefore go
some way to ensuring that some of the inequality of influence is counter-balanced.
5

Less Restrictive Means to Achieve the Purpose

All three of the underlying purposes could be achieved, to some degree, by a
total ban on direct private funding, and the introduction of a system whereby
tax payers can elect the parties to which they wish a portion of their taxes to
be allocated.335 This would, however, limit significantly the funding available
to political parties and would conceivably also therefore significantly limit their
activities. Given the critical role political parties play in our democracy this would
be a very severe limitation. The disclosure requirements envisioned in this paper
would be less restrictive than this alternative proposal, provided they are limited
to disclosure in relation to large donations.336
Another alternative might be the channelling of donations through a blind trust
or government entity, a suggestion first made by Ackerman and Ayres in their
book Voting with Dollars.337 Such a model would have donors make the donations
to an intermediary who would pass the donation onto the political party without
revealing who the donor was, there would be no way for the political party to
verify that someone claiming to be the donor really is the donor; this would serve
the anti-corruption purpose.338 Similarly, the purpose of ensuring that inequality
of access to politicians is counter-balanced would be achieved because if political
parties cannot verify who the bigger donors are there will be no granting of
access on the basis of donations. However, unless the intermediary also collects
and discloses some information about the donors and their interest there will
be no information benefit for voter – voters will not for instance know that
businesses in the petroleum industry favour a particular political party.339 This in
turn will mean that the purpose of ensuring that the exercise of the right to vote
is meaningful will not be achieved. Should the intermediary also be mandated to
collect and distribute non-identifying aggregate data about donations however,
this would ensure the informational purpose is met, but would create a significant
administrative and therefore cost burden for the intermediary. It is not likely that
335 This is a variation on a proposal put before the Buckley v Valeo court. Buckley (note 160 above) at
fn 125.
336 Determination of a threshold amount for donations that are ‘large enough’ to warrant disclosure
falls outside the scope of this paper.
337 B Ackerman & I Ayres Voting with Dollars: A New Paradigm for Campaign Finance (2004).
338 S Noveck ‘Campaign Finance Disclosure and the Legislative Process’ (2010) 47 Harvard Journal
on Legislation 75 at 105.
339 Ibid at 106–114.

148

don’T BLAME THE LIBRARIAN

South Africa will be able to afford such a sophisticated alternative model at this
stage. I therefore suggest that a disclosure regimen, such as the one suggested in
this paper, if limited to disclosures about large donations, is the least restrictive,
most effective means of achieving the purpose identified.
6

Reasonable and Justifiable in an Open and Democratic Society

The disclosure provisions proposed in this paper would be an affordable solution.
The proposed provisions would be aimed at ensuring protection of one of the
key aspects of South Africa’s constitutional democracy, and while they would
infringe on the very important right to privacy, they would not severely affect that
right. The limitation is not extensive; the disclosure relates only to the finances
of funders and political parties. The limitation – provided the provisions are
tailored to only apply to very large donations – is likely to achieve its purposes
of ensuring democracy is strengthened through diminishing corruption, the
meaningful exercise of the right to vote and through its role as a counter-balance
to the inequality of access to politicians. There is no less restrictive means of
achieving the purposes of the infringement to a similar degree. The courts are
likely to find that the limitation is reasonable and justifiable in terms of s 36 of
the Constitution.

D 
Conclusion
Provisions, enacted to give effect to the right of access to information about
private funding of political parties would infringe the privacy rights of funders
(whether natural or juristic) and political parties alike. The limitation, however,
plays a very important role in circumstances in which the right to privacy has
a relatively limited weight despite its importance generally. The infringement –
provided the provisions are tailored to only apply to very large donations – would
be reasonable and justifiable in an open and democratic society, based on human
dignity, equality and freedom.

V Conclusion
Current events have highlighted the need for better transparency in South Africa
around the influence of money in politics. A recent report by the Public Protector
found that certain contracts entered into by Eskom – the state-owned electricity
utility – appear to solely benefit a company majority-owned by the wealthy Gupta
family.340 This appears to suggest that the political machinery in South Africa
was being used to benefit the Gupta family, and the question is: why? Some of
the answers may lie in information about the political funding activities of this
wealthy family.
The role of access to information in ensuring transparency, accountability and
participation in politics recently came before the Constitutional Court, in My Vote
Counts 1. In that matter the applicant had sought to argue that legislation should
be enacted, in terms of the provisions of s 32(2) of the Constitution, to provide for
340

Madonsela (note 266 above) at 19–20.
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the recording and automatic disclosure of information about the private funding
of political parties. The majority of the Court dismissed the application, holding
that the principle of subsidiarity prevents the applicant from relying directly on
s 32(2) of the Constitution, in light of the fact that PAIA had been enacted in
fulfilment of the obligations arising out of that section.
The outcome of this case raises a number of questions that I have attempted
to answer in this paper. First, I laid out how it is that the access to information
legislative framework in South Africa works. I then demonstrated that PAIA,
as the legislation enacted to give effect to the right of access to information,
acts as a mechanism for access to information that is recorded in some form or
another. Record-creation and record-keeping duties are not, however, contained
in PAIA, but arise in other, sector-specific legislation. More specifically, electoral
legislation gives indirect recognition to an access to information element to the
right to vote by imposing record-creation and record-keeping duties.
The next question is whether information about private funding of political
parties is currently accessible. I found that there is no duty in the legislation
within the electoral legislative scheme to keep a record of this information. The
mechanism for access, PAIA, in order to ensure access, depends on a duty to
create records, with this information. But no such duty exists with regard to
political party funding. That information is, therefore, not currently accessible.
But does the Constitution require information about private funding of political
parties to be accessible? In order to answer this question I first established that, as
the right ultimately sought to be protected and exercised meaningfully is the right
to vote, the principle of subsidiarity requires reliance on that right, rather than on
the right of access to information directly. The proper location for duties to create
and keep, and in certain instances to proactively disclose, records of information
related to voting is in the legislation enacted to give effect to the right to vote.
In order to determine whether information about private funding of political
parties is required for the exercise and protection of the right to vote I analysed
the content given to that right under international law, the Constitution, and
legislation. I also, briefly considered the case law of the US Supreme Court, related
to disclosure and campaign finance. This analysis established three arguments for
the recognition of a right of access to information about private funding of political
parties as part of the right to vote. The first argument flows from South Africa’s
obligation under art 10(b) of the AU Corruption Convention to ‘incorporate the
principle of transparency into funding of political parties’. Access to information
about funding makes it possible to identify instances of quid pro quo corruption
and knowledge of potential exposure will act as a deterrent to corrupt activity.
The second argument relates to South Africa’s duty, under international law, to
ensure that the exercise of the right to vote is meaningful. Access to information
about political party funding makes it possible for voters to determine what sort
of pressure political parties will be under from funders with respect to issues that
may affect their communities. This knowledge will inform debate, which in turn
will ensure meaningful exercise of the right to vote. The last argument relies on
the recognition by the Constitutional Court of a duty to ensure that inequality
of access to politicians is counter-balanced. Again, knowledge about what sort of
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pressure political parties will be under, from funders, with respect to issues that
may affect voters and their communities provides voters with the opportunity to
identify, and therefore vote for, the party that will best serve their interests.
Formal access to information requests for information about political party
funding imposes high costs and a heavy burden. Taken together with the
importance of access to this information, this high cost and heavy administration
burden necessitates a need for the information to be made proactively available.
I therefore concluded that the legislature ought to create a duty within the
legislation forming part of the electoral legislative scheme to record information
about the private funding of political parties, and to proactively grant access to
that information.
Lastly, I considered whether proactive disclosure of this information would place
any limits on other constitutional rights. I showed that it would indeed infringe
on the privacy rights of donors (natural and juristic) as well as the privacy rights of
political parties, as it would amount to a disclosure of their financial information.
But that limitation would meet the requirements for justification in s 36(1) of
the Constitution. This is because the limitation would be imposed in terms of
a law of general application. Moreover, while privacy generally is a very strong
right, in these specific circumstances, the right would be less intense in relation to
donors that are natural persons, even less intense with respect to donors that are
juristic persons and with respect to political parties very remote. The limitation
would serve the important purposes of combatting corruption, ensuring the
exercise of the right to vote is meaningful, and ensuring that inequality of access
to politicians is counter-balanced. The limitation is not excessive because it would
impose limited disclosure about financial information related to political party
funding only. The limiting provisions are likely to achieve their purposes and the
suggested legislative provision would be the least restrictive and most effective
means of achieving the purposes of the infringement. I therefore conclude that
the limitation would be reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom.

VI Postscript
Since the finalisation of this article there have been two important developments
that relate to the arguments put forward in the article. The first is the development,
by an ad hoc parliamentary committee, of the Political Party Funding Bill (the PPF
Bill).341 The PPF Bill has recently been adopted by both houses of Parliament,
the National Assembly and the National Council of Provinces, and has been
sent to the President for assent. The second is the issuance of judgment by the
Constitutional Court in the matter of My Vote Counts NPC v Minister of Justice and
Correctional Services & Another 342 (My Vote Counts 2) the sequel to My Vote Counts 1.
The purpose of this short postscript is not to deal comprehensively with these
341 B33-2017 (Political Party Funding) available at https://www.parliament.gov.za/storage/app/
media/Docs/bill/2abe630b-3d45-40ff-b588-462efa774d75.pdf (accessed on 9 July 2018).
342 [2018] ZACC 17.
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two developments, but merely comment briefly on some aspects that relate to
arguments made in the article.
The PPF Bill expressly states that it is aimed at providing for and regulating
a variety of sector-specific issues related to political party funding, including
the regulation of disclosure of funding information. The Bill contains several
record-creation, record-keeping and disclosure requirements. In particular, it
requires that information about donations (monetary or otherwise) above a value
prescribed by regulation, be disclosed to the Electoral Commission. Further,
it requires that the Commission proactively make this information publicly
accessible on a quarterly basis. The section dealing with donations specifies that
these proactive disclosure requirements do not detract from the right to use
the information request apparatus of PAIA (presumably in-between quarterly
proactive disclosures, if needed).343 Further facilitating information access using
PAIA, s 12 of the PPF Bill mandates the creation of records of account for all
donations, membership fees and levies.
Simultaneously, while the ad hoc parliamentary committee was developing the
draft Bill, the Western Cape High Court was hearing arguments in a challenge to
the constitutionality of PAIA by the non-profit My Vote Counts. The matter of
My Vote Counts NPC v President of the Republic of South Africa & Others 344 (‘My Vote
Counts HC’) was brought in response to the majority holding in My Vote Counts 1.
My Vote Counts challenged the constitutionality of PAIA, in so far as it does not
provide for record-creation, record-keeping and proactive disclosure of recorded
information, related to private political party funding. Ultimately the court, in
My Vote Counts HC, agreed, finding PAIA to be inconsistent with the Constitution,
in so far as it does not provide for record-creation, keeping and disclosure, with
respect to the private funding of political parties.345
As is required by the Constitution, My Vote Counts approached the
Constitutional Court, in My Vote Counts 2, for confirmation of the High Court’s
finding of unconstitutionality of PAIA.346 The Court was unanimous in its
holding that effective exercise of the constitutional right to make political choices,
including the right to vote, requires access to information about private funding
received by political parties and independent candidates that contest elections.347
The Court confirmed that the right to vote, is a right to an informed vote.348 In
particular, it found that information about private funding should be accessible,
because of what it will tell voters about the parties and candidates that are
contesting the elections.349 Such information should also be accessible, the Court
held, for the additional reasons that, access will go some way towards combatting
corruption and the appearance of corruption as well as towards the prevention of
343

PPF Bill s 9.
[2017] ZAWCHC 105, 2017 (6) SA 501 (WCC), [2017] 4 All SA 840 (WCC).
345 Ibid at paras 69 and 75.
346 See ss 167(5) and 172(2)(a) of the Constitution.
347 My Vote Counts 2 (note 344 above) at paras 33, 40–52 and 92 (The majority noted, in para 29
of the judgment, that even though independent candidates do not currently contest national and
provincial elections, this is constitutionally speaking possible, despite a lack of legislative facilitation.)
348 Ibid at paras 33–39 and 46.
349 Ibid at paras 3 and 38–40.
344
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the exercise of undue influence by donors.350 The Court held that the right to an
informed vote, as it encompasses a right of access to information about private
funding of political parties and independent candidates, necessarily incorporates
a duty to record, keep and disclose records of private funding information.351
The majority judgment further held that private funding information should
be accessible not only to voters but also to other parties and candidates contesting
elections, to academia and to the media. This right, the majority found, derives
from these persons’ and entities’ right to freedom of expression, as an essential part
of meaningful participation in the electoral process.352 The minority concurring
opinion, while agreeing these persons and entities also have a right of access to
private funding information, found it unnecessary to connect the right to vote
with freedom of expression in this way. This, the minority noted, is because,
if viewed as a right of the citizenry generally, rather than as an individualised
right, the right to vote has a participatory element that would allow for access to
funding information by non-voters acting in the interest of the citizenry.353
Despite focusing its discussion on an informed right to vote, the court shows
its confusion about the role of the section 32 constitutional right of access to
information and PAIA by then turning, in the majority judgment, to considering
whether PAIA makes provision for the recording, of information about private
funding in politics, and for the safe-keeping and disclosure of such records. As
part of this analysis the judgment notes that PAIA makes provision for requests
to ‘public’ and ‘private’ bodies. As the term ‘public body’ is clearly intended to
relate to the state, the judgment then goes on to consider the definition in PAIA
for ‘private body’. The judgment holds that the concept ‘private body’, as defined,
would exclude independent candidates and political parties that are not juristic
persons from its ambit; this despite the corresponding constitutional right, in
section 32(1)(b), applying to all non-state persons. The Court therefore held that
PAIA is constitutionally deficient in so far as the exclusion from its ambit, of
independent candidates and political parties that are not juristic persons, leads to
it not facilitating access to information requests to these persons and entities.354
The majority judgment finds that PAIA imposes no record-creation or recordkeeping duties, and that certain provisions in PAIA, allowing for refusal of
access to information, might apply to private funding information. The judgment
therefore holds that PAIA is deficient is so far as it does not provide for the
recording, preservation and disclosure of information about the private funding
of political parties and independent candidates.355 Showing further confusion
about the role of PAIA (as a request mechanism) the majority judgment, without
making any findings with respect to unconstitutionality, notes that certain
aspects of PAIA ‘stands in the way’ of access to information that is required
for the exercise of an informed vote. In particular, the judgment notes that the
350
351
352
353
354
355
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laboriousness of the request procedure, the need to give reasons for a request
for information from a non-state entity and the need to pay access and request
fees hinders easy access to this information.356 The Court appears to find this
problematic because it takes the position that information that is ‘self-evidently’
required in order to ‘properly exercise’ a right (as it concludes is the case with
respect to private funding information and the right to vote) should be accessible
without the need to provide reasons for access.357 Despite not being prepared to
hold that private funding information must be made accessible in a ‘continuous
and systematic’ manner, the Court does find that the information must be
‘disclosable in a reasonably accessible manner … that is not to be paid for’.358
‘Reasonably accessible’, the majority indicates, would encompass the information
being ‘free-flowing’.359 As noted in the minority judgment, it is hard to imagine
how this could be facilitated if not systematically and continuously.360
Most significantly, in the context of this article, the Court’s failure, again,
to engage properly with its own doctrine of constitutional subsidiarity leads to
mixed messages about the role of the s 32 right of access to information, and
PAIA as the legislation giving effect to it. The Court appears, from the outset,
to accept that PAIA may not be the legislation best suited for the facilitation of
the relevant record-creation, record-keeping and disclosure duties. This it does
when it notes that Parliament may choose to fulfil its duties, in relation to an
informed right to vote, by amending PAIA or through PAIA together with other
legislation or even through ‘a different mechanism altogether.’361 The Court’s
failure, in particular, to apply the part of the doctrine that comes into operation
where more than one right is implicated, leads to the curious situation that despite
finding PAIA to be unconstitutional and invalid (with respect to its failure to
make provision for record-creation, keeping and disclosure, in relation to private
political funding information) and despite ordering PAIA’s amendment, the door
is left open for alternative, legislatively determined remedies. The PPF Bill, if
enacted, could likely be regarded as remedying the identified defects in PAIA,362
despite no change being made to PAIA – which would support the argument that
PAIA was never the location for sector-specific record-creation, record-keeping
and disclosure requirements.
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The Public Protector

A Politics of Accountability:
How South Africa’s Judicial Recognition
of the Binding Legal Effect of
the Public Protector’s Recommendations
Had a Catalysing Effect
that Brought Down a President
Stu Woolman*
One of the crucial elements of our constitutional vision is to make a decisive break from
the unchecked abuse of State power and resources that was virtually institutionalised
during the apartheid era. To achieve this goal, we adopted accountability, the rule of law
and the supremacy of the Constitution as values of our constitutional democracy. For this
reason, public office-bearers ignore their constitutional obligations at their peril. This is
so because constitutionalism, accountability and the rule of law constitute the sharp and
mighty sword that stands ready to chop the ugly head of impunity off its stiffened neck.1

I Conspiracy is the Poor M an’s Causality
Nothing thrills the citizens of a country more than watching venal politicians
fall from grace. US President Richard Nixon finally ran out of dirty tricks when
investigative journalists ‘followed the money’ and discovered a slush fund and an
entire team of miscreants picked to do his dirty work. After investigation by a
special prosecutor, and on the verge of impeachment, ‘Tricky Dick’ departed in
disgrace.
Post-apartheid South Africa recently witnessed the ignominious end of its
third elected President, Jacob Zuma. After being exposed and pilloried by the
press, the Public Protector revealed the degree of his corruption in two scathing
* Professor of Law and Elizabeth Bradley Chair of Ethics, Governance and Sustainable
Development, University of the Witwatersrand. This paper owes a significant debt to my collaboration
with Michael Bishop over the past 15 years and to conversations that we have had over the last year
and a half. Our initial thoughts on the powers of the Pubic Protector can be found at M Bishop &
S Woolman ‘Public Protector’ in S Woolman & M Bishop (eds) Constitutional Law of South Africa (2nd
Edition, OS, 2005) Chapter 24A. This article draws support from that original work even as it diverges
substantially from some of its conclusions. Without Advocate Bishop, the writing of this article would
not have been possible. I would like to thank David Bilchitz and Raisa Cachalia for their unstinting
editorial efforts to improve this work.
1 Economic Freedom Fighters v Speaker of the National Assembly; Democratic Alliance v Speaker of the National
Assembly [2016] ZACC 11, 2016 (3) SA 580 (CC)(‘Economic Freedom Fighters’ or ‘EFF’) at para 1.
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reports. The Constitutional Court reinforced the findings of the press and
recommendations of the Public Protector in two watershed judgments of its own.
Meanwhile, rank and file members of the African National Congress (‘ANC’)
withdrew their support for the Zuma-led regime, first in municipal elections, and,
a year later, at the ANC’s national conference. After being recalled by the ANC’s
National Executive Committee and facing an imminent vote of no confidence,
the ever-defiant President resigned in shame.
The events that led to these two watershed political moments followed roughly
the same path. A major news outlet first broke a story about a limited abuse
of power that ultimately revealed a more widespread breach of public trust.
Citizen outrage reached a fever pitch. State institutions revealed graft that not
only penetrated the most important sectors of the public realm, but exposed
equally degenerate behaviour in the private sector. With nowhere to run, no
plausible explanation and the loss of virtually all necessary political support, both
Presidents renounced their office.
In both instances, ‘a politics of accountability’ overcame an imperial Presidency.
A politics of accountability also reflects what some might be inclined to call a
substantive embrace of the rule of law. However, this commitment goes beyond
decisions by courts of law. The fourth estate, an invigorated electorate, civil
society organisations, other state institutions, non-govenmental organisations
and both the majority party and minority parties have played a role in creating a
culture in which the governers must follow the same rules as the governed, and
fellow citizens must abide by the same rules that apply to other citizens. As I
have argued at length elsewhere,2 ongoing polycentic exchanges between political
institutions and social actors that build mutual trust, concern, care and loyalty
in discrete relationships and within informal networks and formal institutions
can, cumulatively, create a society and a state identified with a deep commitment
to the rule of law. If these vertical, horizontal and polycentric relationships,
networks and institutions are constantly reaffirmed, then we might witness two
developments. First, state actors and structures should enjoy greater legitimacy.
Second, the various associations, communities, networks, and sub-publics that
constitute civil society should be strengthened.3 On this account, it is clearly false
to say that the more formal, purely vertical, conception of the rule of law comes
first. The relationship is one of reciprocal effect. As Martin Krygier writes:
At a bare minimum, … the rule of law … requires that there be no privileged groups or
institutions exempt from the scope of the law; that in general the law be of a particular
character, such that ‘people will be able to be guided by it’; … and that rule of law
expectations and values pervade social expectations, to a considerable extent … [A]t the
horizontal level of relations among citizens, the rule of law enables and facilitates confident
interaction and co-ordination among non-intimates, which are central conditions of a
modern civil society in good shape … It establishes fixed and knowable points in the
landscape, on the basis of which the strangers who routinely interact in modern societies
2 S Woolman ‘On the Reciprocal Relationship between the Rule of Law and Civil Society’ (2015)
Acta Juridica 374.
3 This thesis is fleshed out in S Woolman The Selfless Constitution: Experimentalism & Flourishing as
Foundations of South Africa’s Basic Law (2013).
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can do so with some security, autonomy, and ability to choose. And so it provides a
foundation and scaffolding for the building of ‘civil’ relations between state and citizens
and among citizens themselves. They can begin to rely upon, rather than merely fear, the
state and law. Apart from causal relationships, there is … a real affinity between the rule
of law and civil society. Causal links are sometimes hard to trace, but a polity in which the rule
of law has a deep hold is one in which restraint [and respect are] … cultural norm[s]…
[C]ivil society and the rule of law go well together … with pylons firmly planted on both sides of
the divide and input moving in both directions.4

The dots in South Africa’s development of such reciprocal relationships, which
ultimately add up to a ‘politics of accountability’, can be clearly connected over
the eight-year period from 2009 through 2017.
Parts II, III and IV of this article assess a narrower set of interlocking events
whose catalytic effects facilitated this profound shift in the South African political
landscape. The fulcrum for this turnabout encompasses a series of reports by
the Public Protector, and judgments by the Supreme Court of Appeal and the
Constitutional Court. After revelations in the press, the Public Protector produced
a report in which the President and other members of government were found to
have illegally used public funds to enhance the facilities at the President’s private
estate – Nkandla. In addition to various findings of illegal and unconstitutional
behaviour, the Public Protector recommended the recoupment of those ill-gotten
gains from the President. The intial status of those recommedations remained
unclear for roughly a year. Ultimately, both the Supreme Court of Appeal and the
Constitutional Court found that the recommendations and the remedies set out
by the Public Protector may have legally binding effect.5
4 M Krygier ‘The Quality of Civility: Post-Anti-Communist Thoughts on Civil Society and the
Rule of Law’ in A Sajó (ed) Out of and into Authoritarian Law (2002) 221 (emphasis added). Krygier’s
methodology – and the methodology upon which the non-doctrinal portion of this article relies –
flows from an established body of institutional legal sociology. Krygier’s work follows in the footsteps
of Phillip Selznick. See P Selznick The Moral Commonwealth (1992); M Krygier Phillip Selznick: Ideals in the
World (2012); M Krygier ‘Four Puzzles about the Rule of Law: Why, What, Where? And Who Cares?’
in JE Fleming (ed) Getting to the Rule of Law (2011). See, eg, S Woolman ‘Humility, Michelman’s Method
and the Constitutional Court: Rereading the First Certification Judgment and Reaffirming the Distinction
between Law and Politics’ (2013) 24 Stellenbosch Law Review 242; Woolman (note 2 above); S Woolman
‘Understanding South Africa’s Aspirational Constitution as Scaffolding’ (2016) 60 New York Law
School Law Review 283; S Woolman ‘South Africa’s Aspirational Constitution and Our Problems of
Collective Action’ (2016) 32 South African Journal on Human Rights 156. Theunis Roux also anticipated
the possibility of catalytic events that flowed from the reciprocal relationships between the judiciary,
other state actors and private actors. T Roux The Politics of Principle: The First South African Constitutional
Court, 1995 to 2005 (2013) 392 (‘Is a … conversion to a more populist strategy … now both desirable
and possible? … As much as the ANC’s descent into factionalism threatens the Court, it also provides
an opportunity to distinguish itself from the governing party.’) This article’s methodology also
has obvious roots in one of the most prescient works written on South African constitutional law:
S Choudhry ‘He Had a Mandate: The South African Constitutional Court and the African National
Congress in a Dominant Party Democracy’ (2009) 2 Constitutional Court Review 1–86. Choudhry’s
analysis of the ‘Hlophe Affair’ offers an accurate forecast of the cronyism and corruption that would
become synonymous with the Zuma regime.
5 This piece reflects a volte-face from an earlier, plausible construction. I no longer adhere to the
‘name and shame approach’ articulated by Michael Bishop and myself in Bishop & Woolman (note 1
above) and which later found brief support in Judge Schipper’s opinion in Democratic Alliance v South
African Broadcasting Corporation Limited [2014] ZAWCHC 161, 2015 (1) SA 551 (WWC) at para 57.
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Part II considers the role generally played by an Ombudsperson, and then
narrows its focus to characteristics peculiar to South Africa’s Office of the Public
Protector. Part III looks at how this Office has generally operated in its first
two decades. It begins with a comprehensive survey of its investigatory powers.
It then asks and answers two distinct questions raised by the appellate court
decisions in SABC v DA6 and Economic Freedom Fighters.7 First, to what extent has
the Office’s jurisdiction fallen prey to scope creep? Second, to what extent, if
at all, does the clear enlargement of its investigatory, adjudicatory and remedial
powers constitute a troubling separation of powers problem? Part IV further
engages the cognisable expansion of the Public Protector’s powers beyond the
authority that some had previously thought it to possess. To what extent is the
extended competence a problem with which we ought to be concerned? Part IV
acknowledges that concerns over the expansion of the Public Protector’s powers
possess some merit. The critical bite of difference between myself and Michael
Bishop turns on the onus. By recognising that the Public Protector’s remedies may
be legally binding, the burden shifts to each and every state actor found wanting
in an adverse assessment to demonstrate to a court that the remedies imposed are
irrational. (And that is so, only if a party wishes to have the remedies set aside.) It
could have gone the other way. As the High Court held in DA v SABC, the onus
could have remained with the Public Protector.8 The Public Protector would then
have had to approach a court to demonstrate that a failure to follow the Office’s
findings, recommendations and remedies was irrational. While Michael Bishop
and I share many concerns about the party who must bear the onus, this article
6 South African Broadcasting Corporation v Democratic Alliance [2015] ZASCA 156, 2016 (2) SA 522 (SCA)
(‘SABC v DA’) at paras 47 and 54. The Supreme Court of Appeal held that organs of state must
view adverse findings, as well as recommedations and remedies, in reports by the Public Protector as
having binding legal effect. What truly exercised the court was the obdurate refusal by the Minister of
Communications, the SABC and others to recognise that the Public Protector exists in order to ensure
that the governors are held as accountable to the law as the governed.
7 Economic Freedom Fighters (note 1 above). The Constitutional Court held that the President had
failed to uphold, defend and respect the Constitution as the supreme law of the land and ordered
that he must honour the Public Protector’s findings that he had used public money to improve his
private residence at Nkandla and must repay such funds as the National Treasury deems appropriate.
See Office of the Public Protector, South Africa Secure in Comfort: Public Protector’s Report on Nkandla:
Report by the Public Protector on an Investigation into Allegations of Impropriety relating to the Installation and and
Implementation of Security Measures by the Department of Public Works at and in respect of the Private Residence of
President Jacob Zuma at Nkandla in the Kwa-Zulu Province Report No: 25 of 2013/4 (19 March 2014)(‘Secure
in Comfort Report’).
8 Democratic Alliance v South African Broadcasting Corporation Limited [2014] ZAWCHC 161, 2015 (1)
SA 551 (WCC)(‘DA v SABC’). The High Court adopts a ‘name and shame approach’. Within a year,
the Western Cape High Court recognised the sea-change in the law. Democratic Alliance v South African
Broadcasting Corporation; Democratic Alliance v Motsoeneng [2016] ZAWCHC 188, 2017 (2) BLLR 153 (WCC),
[2017] 1 All SA 530 (WCC) at para 103. The High Court held that the Constitutional Court’s judgment in
Economic Freedom Fighters (citing para 68) had endorsed the Supreme Court of Appeal’s position in SABC
v DA (citing para 52) that ‘the Public Protector could not realise the constitutional purpose of her office
if other organs of state were entitled to second-guess her findings and ignore her recommendations’. The
High Court notes that although the Constitutional Court concluded that the legal effect of the remedial
action may vary (citing para 69 of Economic Freedom Fighters) ‘[i]t is within the power of the Public Protector
to provide for remedial action with binding effect … compliance is not optional … [and that] the rule of law
dictates that in such circumstances the aggrieved party must comply with the remedial action unless and until it is set aside by
a court’. (Citing paras 73–75 of Economic Freedom Fighters, emphasis added.)
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concludes that fears about the potential for overreach can be, and already have been,
cabined by effective judicial oversight.
This article does not limit itself to answering rather arid, doctrinal questions of
law. It contends that actions taken by the courts, the Public Protector, the fourth
estate, civil society, small and large political parties, a reluctant Speaker, a Deputy
President with a founding father’s awareness of term limits and the electorate itself,
have precipitated meaningful changes in the political landscape. Consistent with
theories of reciprocal effect between the rule of law and civil society in institutional
legal sociology, one can trace a wide range of the most significant political and
social events over the past nine years back, only in part, to the catalytic effects of
appellate court decisions that reinforced the powers of the Public Protector. Part V
opens up a related, but distinct, line of analysis regarding the contributions of other
political institutions, parties and officials and civil society actors – in addition to the
impetus provided by the Public Protector and our appellate courts – to the creation
of a ‘politics of accountability’.
At this juncture, it’s worth setting out what a ‘politics of accountability is, and
how it took shape from 2009 through 2017. One reason to describe the thesis
adumbrated in Part V as ‘a politics of accountability’ rather than ‘a judicial theory
of accountability’ turns on a narrative sequence in which a concatenation of events
instigated by civil society actors and public actors has allowed us to hit the reset
button on the rule of law. For any democratic project to work, constant collective
(political) action beyond the narrow confines of the courtroom must occur. Where
it does not occur – as the dominant narrative of the Zuma years reflects – the
democratic project and the most basic, uncontested constitutional precommitments
are imperilled. We’ve experienced a decade or more of long knives and kleptocracy,
and with it the abuse and the destruction of public institutions by state actors and
by private actors. However, the Zuma years will continue to be of interest not solely
for their decadence, but because various political actors and non-political actors
operated, over the same period, in a manner that has kept South Africa’s flawed
democratic project from turning into a full-blown authoritarian kleptocracy.
The narrative canvassed in Parts V and VI imbues the term ‘a politics of
accountability’ with greater clarity. A significant number of officials and citizens
have retained their faith in the post-1994 democratic project. We don’t yet have
meaningful agreement about how best to move forward. Not even close. What
we do have is a very rough, still embryonic, agreement on what we ought to
expect from those state officials who make and enforce the law, from our bosses
at private instituions and from our fellow citizens in everyday life. Thus, when
this article employs the turn of phrase ‘a politics of accountability’, it embraces
‘politics’ in its broadest sense. The word ‘politics’ is not exhausted by a particular
party’s plaform, the intentions behind specific pieces of legislation, or the kind
of struggle that led to the ouster of the apartheid regime. The struggle for full,
substantive emancipation continues. We remain a protest nation.9 Beyond our
9 J Duncan Protest Nation: The Right to Protest in South Africa (2016); S Woolman ‘My Tea Party, Your
Mob, Our Social Contract: Freedom of Assembly & the Constitutional Right to Rebellion in Garvis
& Others v Satawu (Minister for Safety and Security, Third Party)’ (2011) 27 South African Journal on Human
Rights 346.
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12 000 annual demonstrations, we possess a pesky media, the electorate writ
large, a thin majority of ANC members, some minority parties, the courts, a
former public protector – amongst others – who have not forsaken the goals
of full emancipation. These groups have drawn strength from one another and
may, just may, enable a change of course to occur. We’ll just have to wait and
see whether this thin, attenuated instance of collective action reflects a deeper
commitment to make good on the aspirations of the Constitution.
However, the rule of law doctrine and its twin, the principle of accountability,
cannot function solely as constitutional values. They must form part of the daily
lived experience of most citizens and public officials. If anything keeps a flawed
democracy alive, then it’s citizens and institutional actors dead set on rooting out
corruption and criminal activity at the highest level of elected office.
The rule of law is juridical, political and foundational. Countless critics say it is
not enough, or more damningly, that it is a reflection of false consciousness. This
author steadfastly maintains that a rule of law culture married to a robust civil
society is a precondition for the realisation of a just and fair social order. Again,
it’s necessary but not sufficient. The narrative adumbrated here emphasises the
following concern. The rule of law is not born ab initio. It requires constant
reaffirmation by the body politic. That’s politics. A politics of accountability also
locates the Public Protector’s new powers within a good governance framework.10
This approach – consistent with my own theory of catalytic effect and reciprocal
relationships – concerns itself with interlocking actions and causal connections
that improve self-governance in developmental states.
Although it is fair to begin an account of the development of a politics of
accountability some eight years ago, it’s essential to acknowledge the legal
foundation and the political capital that allowed more recent events to transpire.
First, the Constitutional Court spent the better part of its first ten years securing
the groundwork for its own legitimacy and that of the Constitution.11 Second, the
ANC, for a time, also remained committed to the aspirations of the Constitution:
a roughly egalitarian polity in which each individual possesses that basket of
material and immaterial goods necessary to pursue her own comprehensive vision
of the good.12
With that foundation still in place, the fourth estate could break a story in
2009 about malfeasance at the highest level of government: the President’s use
of public funds to build a private estate. An independent institution designed
to support constitutional democracy, the Public Protector, could then initiate
an investigation. At roughly the same time, the rampant corruption at and
dysfunctional governance of the South African Broadcasting Corporation
10

B Levy Working with the Grain: Integrating Governance and Growth in Development Strategies (2014).
Roux The Politics of Principle (note 4 above)(This groundwork took the form of a principled
limitation of its own powers and an equally principled creation of a rule of law jurisprudence that
established a baseline for irrational or unjust behaviour by state actors and non-state actors.)
12 F Cachalia ‘Democratic Constitutionalism in the Time of the Post-Colony: Beyond Triumph and
Betrayal’ (2018) 34 South African Journal on Human Rights – (forthcoming)(The Consitution provides a
framework within which political decisions occur, but neither hinders nor hastens the delivery of a just
polity. The proper response to a politics that has strayed from its emancipatory project is invariably
and unavoidably political.)
11
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(SABC) became a matter of inquiry for the Public Protector and subsequent
review by the Supreme Court of Appeal. The Supreme Court of Appeal held that
the Public Protector’s recommendations and remedies may have legally binding
effect. The Supreme Court of Appeal’s holding in SABC v DA lit the path for the
Constitutional Court’s assessment and reinforcement of the Public Protector’s
powers in Economic Freedom Fighters: ‘[T]he Supreme Court of Appeal is correct
in noting that the Public Protector’s remedial action might at times have a binding
effect.’13 The two rulings confirmed for many citizens what they had already
heard. Although neither the President nor his immediate circle found themselves
in immediate jeopardy, the reputation of the ANC as a whole had been besmirched.
The severity of the damage can be measured by the results of the 2016 municipal
elections – just months after EFF. The ANC, for the first time, lost control
of virtually all of South Africa’s major metropoles. The persistent damage of
revelations of corruption led to a mass stay-away of black South African voters.
The electorate’s judgment had a reciprocal effect on an array of actors. The
Constitutional Court felt increasingly confident in wielding its limited powers in
matters that turned on accountability and the rule of law. In Black Sash Trust, it held
that a Minister could be held directly accountable for court costs associated with
litigation regarding adverse findings of maladministration.14 In United Democratic
Movement, the Court, relying heavily upon an array of constitutional commitments
to accountability, decided that the Speaker of the National Assembly had the power
to decide whether a motion of no confidence could be determined by secret ballot.15
Accountability also drives the most recent iteration of EFF. The EFF II Court
found the National Assembly accountable to the public in terms of its constitutional
obligations to promulgate rules regulating the removal of a President.16 The
electorate surely emboldened the Public Protector. The Public Protector broadened
her investigations into the depravity of the President, his patronage system and the
non-political actors who benefitted immensely from a blurring of the lines between
the public domain and the private realm. The State of Capture Report of 2016 set
the wheels in motion for a full-scale independent investigation into various forms
of corruption: Zuma himself created the recommended judge-led commision in
January 2018.17 The State of Capture Report expanded the scope of public discourse
13

Economic Freedom Fighters (note 1 above) at paras 73–74 (emphasis added).
Black Sash Trust v Minister of Social Development [2017] ZACC 8, 2017 (3) SA 335 (CC)(‘Black Sash
Trust’) at para 3.
15 United Democratic Movement v Speaker of the National Assembly [2017] ZACC 21, 2017 (5) SA 300 (CC)
(‘United Democratic Movement’) at paras 92–94.
16 Economic Freedom Fighters, United Democratic Movement, Congress of the People & Democratic Alliance v
Speaker of the National Assembly & President Jacob Zuma (Corruption Watch as Amicus Curiae) [2017] ZACC
47, 2018 (2) SA 571 (CC), 2018 (3) BCLR 259 (CC)(‘EFF II’) (This article briefly engages the Court’s
incursion into legislative rule-making at note 134 below.)
17 Office of the Public Protector, South Africa State of Capture: Report on an Investigation into Alleged
Improper and Unethical Conduct by the President and Other State Functionaries relating to Alleged Improper
Relationships and Involvement of the Gupta Family in the Removal and Appointment of Ministers and Directors of
State Owned Enterprises resulting in Improper and Possibly Corrupt Award of State Contracts and Benefits to the
Gupta Family Businesses (14 February 2016) (‘State of Capture Report’ ). Judicial Commission of Inquiry into
Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State (Government
Gazette 41403 (9 February 2018)).
14
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surrounding cronyism, clientalism and corruption to embrace private actors.
Brazen malfeasance, lack of accountability, Ponzi schemes and illicit social media
campaigns have led to the collapse or withdrawal from sovereign soil of major
multinational firms. Buried in this narrative is a provision not often mentioned:
s 88 of the Constitution – Term of Office of the President. Two five-year term limits
meant that Zuma himself could not run again. In December 2017, ANC members
chose Cyril Ramaphosa as its new party President, and subsequently, President of
the nation.
Catalytic events and reciprocal relationships require ongoing catalysis and
reflexivity. They gain traction slowly – mostly through the workings of nondeliberative processes that rely upon trial and error feedback mechanisms that
occasionally create constructive forward-looking loops.18 In this narrative, a
largely non-deliberative process did, in fact, create a positively charged feedback
loop between the fourth estate, the judiciary, the Public Protector, NGOs,
populist pressure, a wiley politician who helped draft the Constitution and an
electorate that has only just begun to rediscover the power citizens wield at the
ballot box and within political party structures. Parts V and VI will revisit this
narrative in a more expansive manner.

II The Role of South Africa’s Public Protector19
A Form and Function of Ombudspersons20
Ombuds around the globe monitor the conduct of state actors with the aim of
ensuring an effective and ethical public service.21 The Constitution creates a
Public Protector that serves those very same ends:
Functions of the Public Protector
182 (1) The Public Protector has the power as regulated by national legislation—

18 For a more detailed explanation, see note 134 below, and more generally, Woolman The Selfless
Constitution (note 3 above).
19 This section relies, in part, on material found in Bishop & Woolman (note 1 above).
20 See T Buck & R Kirkham The Ombudsman Enterprise and Administrative Justice (2016); M Fenster
‘The Informational Ombudsman: Fixing Open Government by Institutional Design’ (2017) available
at SSRN: https://ssrn.com/abstract=3022914 (‘The ombudsman has gradually emerged in the US
as a key tool among the various legal doctrines, institutions, and technologies used to reveal the
government to the public.’)
21 However, a sizeable number of ombudspersons provide alternative dispute resolution structures
in what one might generally consider to be traditionally private domains. South Africa has a long
list of highly specialised private sector ombudspersons. For a fairly representative list of our diverse
ombuds, see http://www.legalquestions.co.za/complaints.php. The United Kingdom has also passed
a significant body of legislation that creates ombudpersons in different domains. See Law Society of
the United Kingdom ‘The Role of the Legal Ombudsman’ (2014) available at http://www.lawsociety.
org.uk/support-services/risk-compliance/regulation/legal-ombudsman; The Office of the Financial
Ombudsman ‘The Meaning of Final Decisions’ available at http://www.financial-ombudsman.org.
uk/publications/factsheets/final_decision.pdf (‘What does a “binding” decision mean? … If the
consumer accepts the ombudsman’s final decision before the deadline we give them, the decision
becomes legally “binding”… [T]he business is required by law to do whatever the ombudsman tells it
to do to put things right for the consumer.’)
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(a) to investigate any conduct in state affairs, or in the public administration in any
sphere of government, that is alleged or suspected to be improper or to result in any
impropriety or prejudice;
(b) to report on that conduct; and
(c) to take appropriate remedial action.

The constitutionally-mandated Office of the Public Protector reflects a profound
improvement in design upon its precursor: the Advocate-General. The AdvocateGeneral’s brief was limited to investigations into the unlawful or improper use
of public money.22 In addition to the text of the Final Constitution, the Public
Protector’s jurisdiction is also determined by the Public Protector Act (‘PPA’), 23
the Executive Members’ Ethics Act (‘EEA’),24 the Prevention and Combating of
Corrupt Activities Act 25 and the Executive Ethics Code.26 As a matter of constitutional design, the Public Protector exists – as do most Chapter 9 Institutions – to
create the conditions under which individual citizens can effectively engage the
mandarins who govern them and to act as a buffer between state and subject (in
a manner that democratic polities with rather deep civil societies once unreflectively
did).27 That’s no small brief. The vast majority of denizens within the geographical
boundaries of colonial and apartheid South Africa had no meaningfully positive
engagement with the state nor anyone to protect them from its depredations. In
theory, these institutions (designed to support constitutional democracy) would
hold down the fort while the majority of South Africans went about creating
intermediate associations to represent the civil and political concerns of a variety
of groups, sub-publics and networks. In theory, these institutions would ensure
that a democratically-elected government, a freshly populated bureaucracy, would
create and enforce new laws, regulations and rules, in a relatively neutral fashion.
In theory, these institutions would enable South Africa’s re-nationalised citizens
to become sufficiently well-versed with the new state’s rules so that they could
navigate a new and untested bureaucracy effectively. In practice, several of these
novel ‘institutions that support constitutional democracy’ have served these
imperatives quite well. The Public Protector has always been more than just a
bridging institution. The Public Protector continues to serve as a mechanism
to resolve conflicts between ordinary citizens (who remain unfamiliar with the
procedures to follow in order to secure assistance) and a bureaucracy that must
attend to the needs of all and not just a privileged few. The need to ensure that
the state serves the many and not the few goes some distance in explaining how
22

Ombudsman Act 118 of 1979. The Advocate-General could not investigate maladministration.
Act 23 of 1994. The Act has been amended four times. See Public Service Laws Amendment Act
47 of 1997; Public Protector Amendment Act 113 of 1998; Promotion of Access to Information Act
2 of 2000; Public Protector Amendment Act 22 of 2003. Of note is that s 14 of the PPA repeals the
Ombudsman Act.
24 Act 82 of 1998.
25 Act 12 of 2004.
26 Government Gazette 21399, Notice Number 41 (28 July 2000) in terms of s 2(1) of the EEA.
27 On a similar role played by ombuds in the European Union, see P Magnatte ‘Between
Parliamentary Control and the Rule of Law: The Political Role of the Ombudsman in the European
Union’ (2003) 10 Journal of European Public Policy 503. On ombuds in the United States, see L Meltzer
‘Can a Federal Ombuds Help You?’ (2001) Federal Administration Dispute Resolution Deskbook 525.
23
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the Public Protector came to take on briefs designed to hold our most powerful
governors accountable to the governed.
The Public Protector’s purpose is profitably compared with the role of the
judiciary.28 Courts handle discrete disputes about law and conduct. They rely
on correct procedure and solid, sometimes intricate, legal argument. Courts are
not designed to handle the large number of complaints that arise from simple
misunderstandings or red-tape, nor do they lend themselves to the resolution of
injustices that turn more on bureaucratic incompetence than illegality.29

B The Independence of the Public Protector: Appointment and
Removal
The Public Protector occupies a middle space in the politico-bureaucraticsocio-constitutional landscape. It serves the public and assists the courts and
the legislature. It assists the courts by addressing those complaints about the
administration of justice that fall beyond the courts’ purview. It assists the
legislature by monitoring the performance of the executive and answering
those complaints that elected representatives are unable to address. The Public
Protector should perform these functions free from substantial political
pressure.30 However, the Constitution says very little about the daily grind of
politics. It neither hinders nor dictates most legislative or executive decisions.
Thus, a legislature and an executive that wishes to blunt criticism need only
curtail the budget of the Public Protector.31 Likewise, an executive or a legislature
28 Consistent with most ombuds around the globe, the Public Protector cannot review the findings
of a court of law. See T Christian ‘Why No Ombudsman to Supervise the Courts in Canada?’ in Reif
Antholog y (note 29 below) at 539. (Contends that the supervision of the judiciary by an ombudsman in
Canada would mix up ‘constitutional fundamentals … The effect of such a move would be to make
the judiciary accountable to an agent of the legislator. At a conceptual level, this … recipe … [invites]
serious confusion and conflict.’ Unlike Canada’s ombudsperson, the Public Protector is not an agent
of the legislature but an independent institution designed to promote constitutional democracy.)
29 See S Owen ‘The Ombudsman: Essential Elements and Common Challenges’ in L Reif (ed) The
International Ombudsman Antholog y (1999) 51 at 54–55.
30 See Certification of the Constitution of the Republic of South Africa, 1996 [1996] ZACC 26, 1996 (4) SA 744
(CC)(‘First Certification Judgment’ ) at paras 162–163. During the certification process, the Constitutional
Court considered whether a provision permitting removal of the Public Protector by a simple majority
vote of the National Assembly was sufficient to ensure its independence: ‘The independence and
impartiality of … a Public Protector shall be provided for and safeguarded by the Constitution in the
interests of the maintenance of effective public finance and and a high standard of professional ethics
in the public service.’ The Court found that the Public Protector would not be able to investigate
politically sensitive matters that could embarrass public officials if its removal could be effected by a
simple majority.
31 Financial dependence has been recognised as the greatest threat to the efficacy of an ombud.
See H Corder, S Jagwanth & F Soltau ‘Parliamentary Oversight and Accountability’ Report to the
Speaker of the National Assembly (1999) at paras 7.2–7.2.1 (‘The very direct control by the executive of
constitutional institutions can have a devastating effect on the … credibility of these offices … [T]o
make institutions dependent on budget allocations received through the very departments that they
are required to monitor is not desirable. [T]hese institutions must be seen by the public to be … free
of the possibility of influence … by the executive branch of the government.’) See also New National
Party v Government of the Republic of South Africa [1999] ZACC 5, 1999 (3) SA 191 (CC), 1999 (5) BCLR
489 (CC) at para 98 (Court identified two desiderata for independence: (1) an institution must have
sufficient funding to fulfil its constitutional mandate; (2) the funds must come from Parliament and
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that chooses the Public Protector can readily identify the nominees most likely
to act as lapdogs and least likely to interrogate cynical abuses of public trust. The
Constitution is silent about either abuse of political power.
With regard to insulating the Public Protector from such abuse, some
jurisdictions have picked up a mistake made by the Constitutional Court in
the First Certification Judgment.32 In an article for the American Bar Association,
Gottehrer and Hostina note that ‘special majorities reflect best practice for both
the appointment and the removal of the Ombudsperson’.33 Had the Constitutional
Court been alive to the possibility of a lapdog Public Protector, it could have
easily mirrored its finding of the need of a supermajority with respect to removal
with a requirement of a supermajority for appointment. The justification would
have been the same: ‘[I]n the case of … the Public Protector, whose functions
involve matters of great sensitivity in which there could well be confrontation
between the functionaries concerned and members of the Legislature and the
Executive, a higher level of protection would certainly not be inappropriate.’34
Before critics cavil about any appointee, the question that they ought to ask is:
Have the appropriate appointment and removal procedures been put in place? We
still have the opportunity to correct this botch in institutional design through a
constitutional amendment.

C ‘Naming and Shaming’ or ‘A Binding Finding’
One common criticism levelled against ombudspersons in some jurisdictions is
that these institutions lack the power to make binding decisions. That had been
notionally true of the Public Protector until the decisions rendered in SABC v
DA and Economic Freedom Fighters. Whether ‘naming or shaming’ is truly sufficient,
or whether tougher approaches to illegal activity ought to fall within the Public
Protector’s remit will be explored below. For now, it is worth noting that the
ability of an ombudsperson to investigate and to report effectively remains a real
measure of its strength.35 Stephen Owen explains this virtue as follows:
Through the application of reason, the results are infinitely more powerful than through
the application of coercion. While a coercive process may cause a reluctant change in a
single decision … , by definition it creates a loser who will be unlikely to embrace the
recommendations in future actions. By contrast, where change results from a reasoning
process, it changes a way of thinking and the result endures to the benefit of potential
complainants in the future.36

not the executive.)
32 First Certification Judgment (note 30 above).
33 D Gottehrer & M Hostina ‘Essential Characteristics of a Classical Ombudsman’ American Bar
Association Proceedings (1998) at section 3.
34 First Certification Judgment (note 30 above) at paras 163–164.
35 See Owen (note 29 above) at 52.
36 Ibid.
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D Classical Ombud or Hybrid Ombud?
Another question canvassed by other states, and answered in a variety of ways,
is whether an ombud should operate as a ‘classical ombudsperson’ or a so-called
‘hybrid ombudsperson’. The ‘classic ombudsperson’ takes up complaints about
low-level bureaucratic maladministration. The ‘hybrid ombudsperson’ not only
cuts through red-tape and solves minor snafus, it addresses: (a) allegations of
human rights violations and (b) assertions that corruption on a grand scale by high
ranking officials constitutes a failure of the state to respect, protect, promote and
fulfil both enshrined fundamental human rights and the foundational principles
of a constitutional democracy.37 Perhaps our appellate courts, in recognising the
Public Protector’s powers, had this observation by the Glenister Court in mind:
Section 7(2) casts an especial duty upon the state. It requires the state ‘to respect, protect,
promote and fulfil the rights in the Bill of Rights.’ It is incontestable that corruption
undermines the rights in the Bill of Rights, and imperils democracy. To combat it requires
an integrated and comprehensive response. The state’s obligation … creates a duty to
create efficient, anti-corruption mechanisms … corruption in the polity corrodes the
rights to equality, human dignity, freedom and security of the person and various socioeconomic rights. …It makes it unreasonable for the state, in fulfilling its obligations under
section 7(2) to create an anti-corruption entity that lacks sufficient independence.38

The state had done nothing to truly satisfy the Glenister Court’s concern that
the demise of the Scorpions as South Africa’s only truly independent corruption
investigation taskforce threatened the most thread-bare conception of a politics of
accountability. As the mercenary behaviour of state officials became increasingly
visible, the ongoing absence of an efficient, anti-corruption institution up to the
task of fighting such widespread corruption became ever more evident. It is,
therefore, not surprising that our appellate courts read the basic law in a manner
that recognised the binding legal effect of the Public Protector’s recommendations.
That the designers of the Office created such a hybrid ombudsperson reflects a
similar degree of wisdom.39

III The Evolution of the Public Protector’s Powers
A Scope and Investigatory Powers
In addition to its constitutional mandate, the Public Protector secures its dominion
from the Public Protector’s Act. The PPA establishes the Office’s jurisdiction
with respect to categories of investigation, entities that it may investigate and
conduct it may investigate.
37 See L Reif ‘Building Democratic Institutions: The Role of National Human Rights Institutions
in Good Governance and Human Rights Protection’ (2000) 13 Harvard Human Rights Law Journal 1.
38 Glenister v President of the Republic of South Africa [2011] ZACC 6, 2011 (3) SA 347 (CC) at paras 177,
194, 198 and 200 (text reordered by author).
39 A number of ombuds – in Africa, the Antipodes, North America, Europe and the Pacific Rim
– had the reach of their recommendations similarly recognised. See Australia ‘Standard Guidelines
for Complaints Management in Organizations’ (2014) available at www.standards.com.au; African
Ombudsman & Mediators Association Standards for the Establishment and Operation of Ombudspersons Offices
(Draft, 2016).
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The PPA identifies two main categories of investigation: (1) investigations
based on the receipt of a complaint; and (2) investigations undertaken at the
Public Protector’s own initiative.40 While the overwhelming majority of
investigations conducted are based on actual complaints received, the Public
Protector has increased the number of ‘own initiative’ investigations. In 2005,
the Office launched five investigations of its own initiative. By 2015, the number
of own initiatives had jumped to 18. Often own initiative investigations are
related to, and begin with, individual complaints. When the Office receives a
number of complaints regarding a similar constellation of issues, it may institute
an investigation into the root cause of the problem with the aim of pre-empting
future complaints. In other instances, sustained investigative journalism has
brought the initial investigation of large-scale abuses of public power to the
doorstep of the Public Protector.
At the level of creative constitutional design, that’s exactly how the Chapter 9
Institutions are supposed to interact with, and deepen, a still nascent civil society.
As I noted at the outset, the Public Protector forms part of a (potentially) powerful
feedback mechanism. It tells us what works in government and what does not.
For our purposes, the Public Protector’s ability to shed light on systemic forms of
malfeasance – eg, patronage arrangements – plays a significant role when it comes
to purging the body politic of undesirable policies, unnecessary public projects,
the rigging of tenders, and the inadequate discharge of constitutional duties by
the holders of high office. Its reports have shed light on a dense latticework of
corrupt practices that have helped to dispel any notion that we inhabit a nation
fully, or even largely, governed by the rule of law.41
According to the PPA, the Public Protector will not consider a matter referred
to it later than two years after its occurrence, unless special circumstances so
warrant.42 However, fear of whistleblowing might well result in cases being
brought after two years have elapsed. The Public Protector would appear to have
understood its ‘special circumstances’ discretion to embrace ongoing violations.
As a result, an investigation will not necessarily end with the publication of a
report and initial recommendations and remedies.
The Public Protector possesses sweeping powers of search and seizure.43 That
said, a search can only be conducted with a warrant issued by a judge or magistrate
convinced by credible information, obtained under oath, that reasonable grounds
exist to suspect that objects relevant to an investigation are on the premises.44

40

PPA ss 6(4)(a) and 6(5).
The term ‘corruption’ here is to be broadly construed. As Sole notes, ‘[c]orruption may vary
from the clearly illegal – such as fraud – to more subtle forms of unethical rent-seeking, patronage
and abuses of power that may be just as damaging to the social fabric of a nation’. S Sole ‘The State
of Corruption and Accountability’ in J Daniel, R Southall & J Lutchman (eds) State of the Nation: South
Africa 2004–2005 (2005) 86.
42 PPA s 6(9).
43 PPA s 7A, inserted by Public Protector Amendment Act 113 of 1998. The original PPA contained
no powers of search and seizure.
44 PPA s 7A(3).
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B Scope Creep and Investigation Expansion
As a technical matter, the behaviour of private persons falls outside the Office’s
jurisdiction. However, private persons may attract the scrutiny of the Public
Protector if their conduct relates to (a) state affairs; (b) improper or unlawful
enrichment or the receipt or promise of any improper advantage by a person as
a result of an act or omission in the public administration or in connection with
the affairs of government at any level or that of a public entity; or (c) an improper
or dishonest act with respect to public money.45 The Office’s interpretation of its
mandate has shifted over time.
The Public Protector’s role in the so-called ‘Oilgate’ scandal provides an
instructive example of how these jurisdictional requirements worked themselves
out in practice roughly a decade ago.46 The Freedom Front (FF) lodged a complaint
about the alleged improper distribution of public funds between parastatal
PetroSA and a private company, Imvume Management.47 The FF further alleged
that Imvume served as a front for the ANC and that the ANC itself was responsible
for the improper distribution of public funds. The Public Protector considered
its jurisdiction over each of the three bodies separately. It found that PetroSA,
as a public entity, fell within its jurisdiction.48 The Public Protector refused to
investigate Imvume Management because it was a private company and did not
perform a public function.49 The Public Protector concluded that the ANC was
not a ‘person performing a public action’ and was therefore beyond the reach of
the Public Protector’s powers.50 Although this narrow construction of the PPA’s
jurisdiction provisions is plausible, the Public Protector could have brought both
Imvume and the ANC within its inquisitorial reach for engaging in conduct that
relates to state affairs and that involves the improper use of public money.
The Public Protector now clearly embraces a much broader construction of
its remit. The State of Capture Report concentrates almost entirely on the illicit
relationships and innumerable transactions of a host of state actors with the
Gupta family and its extensive network of businesses, partnerships and friends.
(A sizeable number of such businesses are multinational corporations.) The
departure from prior practice flows from the degree of intimacy between public
officials and private parties. The Gupta family’s access to politicians ultimately
morphed into the power to select ministers and public servants. The State of
Capture Report promises a full investigation into the conduct of private parties in
a subsequent report, but notes that the Office could not do so now for want of
time and money:
45 See Office of the Public Protector Investigation into the PetroSA/Imvune Transaction at para 5.1.3.3
(‘Oilgate’).
46 Ibid.
47 Ibid at paras 6–7.
48 Ibid at para 5.2. The report states that PetroSA is wholly owned subsidiary of the Central Energy
Fund. The Central Energy Fund is listed as a major public entity in Schedule 2 of the Public Finance
Management Act 1 of 1999.
49 Ibid at para 5.3.
50 Ibid at para 5.4 citing Institute for Democracy in South Africa Others v African National Congress & Others
[2005] ZAWCHC 30, 2005 (5) SA 39 (C)(The High Court held that a political party was not a ‘public
body’ for purposes of the Promotion of Access to Information Act 2 of 2000.)
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I must also indicate that the investigation has been divided into two phases and that
the first phase of the investigation did not touch on the award of licenses to the Gupta
family and superficially touched on state financing of the Gupta-Zuma business while
only selecting a few state contracts. The division of work was to accommodate the time and
resource limitations by addressing the pressing questions threatening to erode public trust in
the Executive and SOEs while mapping the process for the second and final phase of the investigation.51

The report’s self-imposed limitations strongly intimate that the Public Protector
will not always employ binding remedial powers. The article returns to the Public
Protector’s remedial powers and the palpable parameters placed on them by the
courts in Parts IV and V below.

C A
 Separation of Powers Concern Resolved by the Principle of
Accountability
The Public Protector’s brief as one of a number of independent, constitutionallycreated government watchdogs would not, on paper, look to raise concerns
about undue interference in the legislative sphere or the executive domain.52
However, the effective execution of its brief allows the Public Protector to
suggest amendments to existing legislation or regulations,53 and to render
recommendations that would, if corrected, have a bearing on the articulation of
policy.54 Such suggestions or recommedations are not cause for alarm. Where our
appellate courts have recently appeared to raise red flags regarding the separation
of powers turns on whether recommedations and remedies may or must have
binding effect.
In its pastoral days, the Public Protector had a number of opportunities to
consider whether its actions constitute a breach of institutional comity. The
Gauteng Department of Education (GDE) challenged the jurisdiction of the
Public Protector to act on a complaint by a group of primary and secondary
schools regarding the GDE’s allocation of educators.55 The GDE argued that
the matter fell outside the Public Protector’s jurisdiction as it concerned policy,
not administrative action. The Public Protector responded by acknowleding that
although the office could not change law or issue policy directives, ‘it was clear
that legislative prescripts and governmental policies that result in conduct that is
alleged or suspected to be improper or to result in any impropriety or prejudice,
could be investigated by the [Public Protector]’.56 The Public Protector’s own
findings in the GDE Complaint suggests that the Office’s powers of investigation,
51

State of Capture Report (note 17 above) at para xxiii (emphasis added).
See Owen (note 29 above) at 57 (‘Care must be taken to distinguish administrative policy from
legislative policy. Developing legislation is a political task which … involves debating the relative
merits of differing social and economic policies. In this, an ombudsman has no business.’)
53 ‘Complaint 311/03’ in 2004–5 Annual Report (supra) at 32 (‘GDE Complaint’).
54 The Constitutional Court has distinguished administrative functions from legislative or executive
functions on a number of occasions. See Fedsure Life Assurance v Greater Johannesburg Metropolitan Council
1999 (1) SA 374 (CC), 1998 (12) BCLR 1458 (CC); Pharmaceutical Manufacturers Association of South Africa:
In Re Ex Parte President of the Republic of South Africa 2000 (2) SA 674 (CC), 2000 (3) BCLR 241 (CC).
55 Office of the Public Protector ‘Complaint 311/03’ Annual Report 2004–5 at 31–32.
56 Ibid at 32. The Public Protector did not issue a finding in the matter. Instead it counselled
patience and preferred to wait until the GDE completed its own internal review.
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and investigation alone, extend further than a court’s powers of administrative
review under s 33 of the Constitution and the Promotion of Administrative Justice
Act.57 However, the Public Protector refused, in a subsequent matter, to offer an
opinion as to the constitutionality of legislation on the grounds that such advice
fell within the proper purview of the courts.58
For almost a decade thereafter, the division of authority between the Public
Protector, the executive and the courts appeared rather clear. As recently as 2014,
the court in Tlakula stated the accepted position on the Public Protector’s powers:
its reports remain advisory, not binding.59 The Office neither possessed nor
discharged judicial functions. The Office lacked the jurisdiction to investigate
the ‘performance of any judicial function by a court of law’.60 The term ‘judicial
function’ extends the constitutional prohibition on the investigation of ‘court
decisions’.61 Yet some incursions into powers of both the executive and the
judiciary had already begun to occur.62 Today, the traditional cabining of the
Public Protector’s authority can no longer be maintained.
In 2015, these murky separation of powers issues became transparent. In
SABC v DA, the Supreme Court of Appeal found that coordinate branches of
government and various organs of state were obliged to take cognisance of adverse
findings by the Public Protector.63 The Public Protector had produced a detailed
report that revealed fraud, deception and gross misconduct on the part of the
SABC Board, its Acting Chief Operating Officer (COO) and the Minister of
Communications.64 The duplicity of the Acting COO took place on such a grand
scale that the Public Protector recommended his removal, along with a number
of other remedies.65 The Minister and the SABC countered that such fraud had
not occurred, proceeded to appoint the Acting COO as the permanent COO, and
ignored the remainder of the Public Protector’s findings and recommendations.66
57

Act 3 of 2000.
See Office of the Public Protector Report on the Investigation into Allegations of Underpayment of
Beneficiaries of the Venda Pension Fund (2002) available at http://www.publicprotector.org/report18.htm
at para 5.15. This decision was confirmed in Dabalorivhuwa Patriotic Front v Government of the Republic of
South Africa [2004] JOL 12911 (T) at para 30.3 (‘This complaint … is incapable of being adjudicated
by the Public Protector.’)
59 United Democratic Movement v Tlakula [2014] ZAEC 5, 2015 (5) BCLR 597 (Electoral Ct)(‘Tlakula’)
at para 35 (‘The respondent’s counsel submitted that the Public Protector had not conducted a judicial
investigation, had not enquired into and did not make findings on whether the respondent was guilty
of misconduct warranting her removal as a commissioner. Any opinion expressed or finding made by
the Public Protector … is not binding … [That said] the Public Protector’s Report are sufficiently and
materially relevant in order for this court to have regard to it.’)
60 PPA s 6(6).
61 Constitution s 182(3).
62 As noted in the discussion of Glenister above, the demise of the Scorpions left a vacuum with
respect to independent invesitgators who could hold allegedly corrupt officials accountable. An
aggressive Public Protector, a high-quality Auditor-General and the Special Investigatory Unit,
created a troika of state institutions that began, collaboratively, to reveal abuses of public power. See
S Woolman ‘Security Services’ in S Woolman & M Bishop (eds) Constitutional Law of South Africa (2nd
edition, RS3, 2011) Chapter 23B.
63 SABC v DA (note 6 above) at paras 52–53.
64 Ibid at para 5.
65 Ibid at para 7.
66 Ibid at paras 9–11.
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The Supreme Court of Appeal rejected this response. Indeed, it spent the better
part of its judgment recounting the COO’s duplicity and the blatant disregard for
the law by the Minister and the SABC Board.67 What truly galvanised the Court
was the refusal by the Minister and an organ of state to recognise that the Public
Protector plays a critical role in maintaining the rule of law.68 Sustained disregard
for the findings of Chapter 9 Institutions would render their constitutionallymandated role of standing guard over the guardians superfluous.69 An agitated
Supreme Court of Appeal held that the rule of law required that ‘the Public
Protector’s recommendations and remedies – in this matter – must be viewed as
binding, unless they are subsequently set aside on review by a court of law.’ 70
Where exactly does SABC v DA leave us? A complaint is laid. The Public
Protector decides to take up the matter. The Office, as we have seen, has fairly
sweeping powers of investigation, powers that we often associate with law
enforcement agencies. But it does not stop there. Having initiated an investigation,
the Public Protector may decide that it possesses sufficient evidence to warrant
further investigation. To fulfil that end, the Public Protector possesses the ability
to subpoena any person to provide evidence or submit affidavits.71 Without
this power, the Office’s ability to conduct meaningful investigations would be
severely limited.
What seems troublesome is that the issuance of subpoenas and the concomitant
examination of witnesses occurs in camera, apparently beyond public scrutiny.
Yet the PPA affords the Public Protector such powers. Other commentators
appear vexed by apparent breaches of well-entrenched rights to hear the charges
laid against one, to be a part of adversarial proceedings and to be presumed
innocent unless proven guilty: these rights do not seem to attach to investigations,
examinations and judgments conducted by the Office of the Public Protector. But
that is also not quite right. Section 7 of the PPA affords parties the opportunity
to re-engage the Office to prevent the release of confidential statements made by
persons that it has interviewed.
In a much earlier judgment (circa 2002), the High Court in SABC v Public
Protector refused the application to broadcast proceedings on the grounds that
the ‘[c]onfidentiality is paramount in the mandate of the Public Protector and it
is necessary to encourage and preserve the confidence and trust in the [Public
Protector]’).72 The SABC v Public Protector High Court held that the preclusion
of the use of cameras constituted a limitation of freedom of expression but was
nevertheless justifiable on the following grounds:73 (a) the fighting of crime and
other forms of impropriety was a constitutionally valid objective; (b) televised
67

Ibid at paras 6–21.
Ibid at paras 55–60.
69 Ibid at paras 47 and 56.
70 Ibid at para 53.
71 PPA s 7(4)(a) read with s 7(5). Any person appearing before the Public Protector is entitled to legal
representation. PPA s 7(8).
72 South African Broadcasting Corporation v Public Protector 2002 (4) BCLR 340, 347 (T)(‘SABC v Public
Protector’).
73 Ibid at 354. The SABC v Public Protector High Court also noted that ‘rationalty review’ framed its
assessment. Ibid at 353.
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proceedings would have deleterious effects on witnesses; and (c) public testimony
might violate confidentiality clauses.74
If the Public Protector’s powers had ended there, then all concerned might be
satisfied. There’s more. The rules of evidence that guide judicial decision-making
– including the right to call witnesses and cross-examine them – do not appear
to apply to the Public Protector’s investigations and fact-finding. Good reasons,
however, exist for this distinction. Whistleblowing remains an extraordinarily
dangerous undertaking. It shortens careers and life-spans. The Public Protector
can protect them.
The Public Protector clearly exercises some powers associated with all three
branches of government. Would Montesquieu have approved?75 Perhaps, for
the Public Protector’s exercise of power in each arena has been cabined by both
constitutional and statutory provisions and judicial decisions.
By making the Public Protector’s recommendations and remedies binding, the
courts might appear to have turned the Office into cop, prosecutor, judge and jury.
Such an inquisitorial role appears inconsistent with the purpose of the Chapter 9
Institutions. They were designed to mediate relationships between the state and
its citizens. That said, the Constitution and various pieces of legislation clearly
assign the Public Protector the role of strengthening democracy by ensuring that
the governors play by the same rules as the governed.
The above appraisal of the Public Protector’s ‘broad powers’ suggests that certain
assumptions about the desirability, applicability, replicability and sustainability of
Montesquieu’s model may not be warranted across various sovereign states. First,
the current size of nation states warrants additional oversight. (Montesquieu
believed that democracy only worked effectively in small homogeneous polities.)
Second, the standard model has not taken practical hold in many constitutional
democracies born just before, during and after the 1990s. In the absence of
longstanding practices and traditions required to sustain democracy, a reasonably
powerful ombud ensures at least a modicum of respect for the rule of law.76
What bearing do these events have on South Africa’s constitutional democracy?
A growing number of South African citizens, commentators and politicians have
expressed their dissatisfaction with the status quo. They neither believe in the
aspirations articulated in our founding document, nor in the institutions charged
with the creation of an open and democratic society based on dignity, equality
and freedom. In a dysfunctional polity, many look for signs of hope, for someone
to stand up to the rich and the powerful. That space can be filled by populist
politicians. Or it can be filled by a Public Protector. More than anything else,
the previous Public Protector successfully held the feet of powerful politicians to
74

Ibid at 346–347.
C Montesquieu The Spirit of the Laws (1748).
76 L Diamond ‘Is Democracy in Decline?’ (2015) Journal of Democracy 140. See R Wink, K Simmons,
B Stokes & J Fetteroff Globally, Broad Support for Representative and Direct Democracy, But Many Endorse
Non-Democratic Alternatives Pew Research Center – Global Attitudes and Trends (16 October 2017)
available at www.pewglobal.org (‘[I]n all countries, pro-democracy attitudes co-exist, to varying
degrees, with opennesss to non-democratic forms of governance, including rule by … a strong leader
or the military.’)
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a fire required by the constitutional manifold commitments to the principle of
accountability.
However, the recognition of the Public Protector’s powers are not best
explained by the exigencies of the historical moment. In fact, they fit the the
Constitution’s cleverly structured design. In addition to vouchsafing various
founding provisions, the Office functions as a mediator between state and subject
necessitated by the legacy of a racist, totalitarian state.
The Economic Freedom Fighters Court recognised the Public Protector’s unique
role in the Constitution’s somewhat novel separation of powers scheme. Whilst
explicitly acknowledging that scheme, the Economic Freedom Fighters Court implicitly
anticipated that making the Public Protector’s recommendations and remedies
legally binding (in this instance) would not precipitate a constitutional crisis. The
Court’s Order read, in relevant part:
5.

The National Treasury must determine the reasonable costs of those measures
implemented by the Department of Public Works at the President’s Nkandla
homestead that do not relate to security.
6. The National Treasury must determine a reasonable percentage of the costs … which
ought to be paid personally by the President.77

The personal costs, after careful determination, came out to a mere R7 million.
This assessment by the National Treasury reinforced the conclusion by the Public
Protector and the Constitutional Court that the President had used his powers
for self-aggrandisement, without painting President Zuma into a corner where he
might be inclined to justify refusal to pay on separation of powers grounds.
The Constitutional Court’s careful expatiation of the relationship between
the principle of accountability and the separation of powers doctrine likewise
animates its subsequent decision in United Democratic Movement. The Court opens
its analysis as follows:
There shall be a separation of powers between the legislature, executive and judiciary,
with appropriate checks and balances to ensure accountability, responsiveness and openness.
Knowing that it is not practical for all fifty million of us to assume governmental
responsibilities … ‘we the people’ designated … servants to run our constitutional
errands for the common good. These errands can only be run successfully by people who
are unwarveringly loyal to the core constitutional values of accountability, responsiveness
and openness.78

The United Democratic Movement Court then ties the accountability of the President,
Ministers and their deputies to uphold their constitutional obligations directly to
the oversight responsibilities of Parliament laid out in the Constitution. According
to ss 92(2), 93(2) and 55(2) of the Constitution:
Members of the Cabinet are accountable collectively and individually to Parliament for the
exercise of their powers and the performance of their functions … Deputy Ministers
appointed in terms of subsection [93](1)(b) are accountable to Parliament … [and] [t]he
National Assembly must provide mechanisms (a) to ensure that all executive organs of
77
78

Economic Freedom Fighters (note 1 above), Order of Court.
United Democratic Movement (note 15 above) at paras 2–3 (emphasis added).
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state … are accountable to it and (b) to maintain oversight of (i) the national executive
authority.79

The United Democractic Movement Court connects the current conundrum back to its
decision in Mazibuko: ‘The ever present possibility of a motion of no confidence
against the President and the Cabinet is meant to keep the President accountable to
the National Assembly.’80 The Court notes that while the Constitution does not
specify whether or when a Speaker must decide to hold a vote of no confidence
by an open ballot or a secret ballot, her discretion in this regard must be cabined
by her constitutional duty to hold members of the Executive accountable. It likewise
notes that neighbouring jurisdictions have decided to employ secret ballots
because without this arrangement the ‘the effective exercise of Members’ right to
vote without outside influence or coercion could render the right an empty one’.81
The Court thus affords the Speaker of the National Assembly some wiggle room
within which to exercise her discretion. However, the reasons for her decision
– either way – would have to turn on her responsibility as Speaker to hold the
Executive accountable. Whilst she could decide to reject the request for a secret
ballot, she could neither rely on a lacuna in the Constitution nor arid separation of
powers concerns. The Court had done its job. It had reminded both the legislature
and the executive that their obligations and their decisions would be assessed in
light of their fealty to the Constitution’s foundational (and anti-authoritarian)
principle of accountability.
Whilst the courts have pushed the boundaries of the separation of powers
doctrine,82 a politics of accountability does not necessarily lead to a politics of
capability. The substantial gap between a government partially commited to the
rule of law and a government capable of delivering a just and fair social order
remains.

IV The Quasi-Judicial Functions of the Public Protector
Before we further assess the Public Protector’s powers, the Office’s relationship
to other branches of government or organs of state, or its alleged usurpation of
executive or judicial authority, let us take accurate stock of what happened in
Economic Freedom Fighters.

A The Meaning of Economic Freedom Fighters
Consistent with the discussion thus far, the Chief Justice spends a significant
amount of time addressing separation of powers concerns and explaining why the
79

Ibid at paras 35–39 (emphasis added.)
Mazibuko v Sisulu & Another [2013] ZACC 28, 2013 (6) SA 249 (CC), 2013 (11) BCLR 1297 (CC)
(‘Mazibuko’) at para 43.
81 Botswana Democratic Party v Umbrella for Change (Case No CACGB-114-14)(2017) at para 76.
82 See EFF II (note 16 above)(A divided Court held that the failure of the National Assembly to
create rules regulating the removal of a President constitutes a breach under s 49 and s 55 of the
Constitution. The dissent’s concern regarding the use (and potential abuse) of the courts by minority
parties to achieve results that they could not attain in the legislative process possesses genuine merit.)
See also F Cachalia ‘Judicial Review of Parliamentary Rulemaking: A Provisional Case For Restraint’
(2016) 60 New York Law School Law Review 379.
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result does not encroach upon the powers of the coordinate branches. One must
also read this judgment as part of the Constitutional Court’s ongoing efforts to
keep the train on the tracks – by ensuring that the state, specific state actors and
‘well-connected’ private actors abide by the rule of law and are held accountable
to both the Constitution and the people that they serve.83
The EFF Court offers roughly the same analysis as the Supreme Court of
Appeal in DA v SABC. However, it does so for a significantly more important set
of players. The difference in the factual matrix of the cases – the mis-en-scene
– plays a critical causal role in the ‘politics of accountability’ narrative that this
article adumbrates in Part V.
For now, it’s sufficient to note that the EFF Court concludes that no state
actor can simply ignore the Public Protector’s findings, recommendations and
remedies. The Court sums up its reasoning as follows:
The obligation to assist and protect the Public Protector so as to ensure her dignity and
effectiveness is relevant to the enforcement of her remedial action. The Public Protector
would arguably have no dignity and be ineffective if her directives could be ignored willynilly. The power to take remedial action that is so inconsequential that anybody, against
whom it is taken, is free to ignore or second-guess, is irreconcilable with the need for an
independent, impartial and dignified Public Protector and the possibility to effectively
strengthen our constitutional democracy.84

As noted in the prior discussion of Glenister, the Court seems especially interested
in an entity that might fill the lacuna left by the Scorpions. The government
easily rid itself of the Scorpions. The Glenister Court could only remonstrate the
executive for failing to create and to maintain, as required by the Constitution
read with international law, a truly independent, investigatory, corruption-fighting
body. Unlike the Scorpions, the Public Protector, as a constitutionally created
institution designed to support democracy, cannot be so readily dispatched.
As matters currently stand, a department or agency or branch of government
can hold its own review process subsequent to the recommendations and remedies
found in a Public Protector’s report. It decides for itself the merit of the Public
Protector’s verdicts. However, if the state actor’s or private actor’s conclusions
deviate substantially from the conclusions of the Public Protector, then it can
approach a High Court for review regarding the rationality or fairness of the
Public Protector’s conclusions. Such High Court reversals – intiated by state
actors and private actors – have already occurred.85
That is the law as it stands. While neither the Constitutional Court’s nor the
Supreme Court of Appeal’s decisions were inevitable, since another plausible
reading exists, both judgments stay well within the boundaries of the text. What
appears evident from the judgments is that the two appellate courts had become
increasingly frustrated by the failure of the coordinate branches of government or
83 S Woolman ‘Understanding South Africa’s Aspirational Constitution as Scaffolding’ (note 4
above).
84 Economic Freedom Fighters (note 1 above) at para 67.
85 South African Reserve Bank v Public Protector & Others [2017] ZAGPPHC 443, 2017 (6) SA 198 (GP)
(‘SARB’); ABSA Bank & Others v Public Protector & Others [2018] ZAGPPHC 2, [2018] 2 All SA 1 (GP)
(‘A BSA Bank’).
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organs of state to abide by even the most de minimus understanding of the rule
of law. Their reading of the Public Protector’s powers enables that institution to
reinforce effectively its role of supporting democracy as well as supporting the
courts’ commitment to the principle of accountability.

B The Reach of Economic Freedom Fighters
As the Chief Justice points out, the Constitutional Court and other courts often
hand down decisions that render laws or conduct unconstitutional, even when state
actors have had no prior grounds for knowing, with certainty, that the laws that
they had passed or the unlawful conduct in which they engaged was inconsistent
with the Constitution. In Premier, Western Cape, the Constitutional Court found that
President Mandela had participated unintentionally in unconstitutional behaviour.86
The same holds true for Chief Justice’s analysis of the specific obligations that
bound President Zuma and the National Assembly.
The Court’s holding that the relevant provisions of the Constitution and the
PPA support the proposition that the Public Protector’s remedies may have
binding legal effect may, in some instances, create a burden shift. A government
entity found by the Public Protector to have engaged in serious misconduct
or illegal activity will be obliged to seek review in a High Court to have the
recommendations or the remedies set aside. In EFF, and subsequent High Court
decisions, the threshold appears to be that of rationality. That is not a particularly
high threshold. Roughly five offending state actors per annum, usually Ministers
or the Departments that they head, will be obliged to decide whether to challenge
– at taxpayer expense – the Public Protector’s findings. The floodgates of litigation
do not appear ready to burst open.87
The two-fold result – ‘binding effect’ and ‘onus shift’ – in Economic Freedom
Fighters was not strictly necessary. A counterfactual makes that clear. Rather minor
bureaucrats who proved themselves inept would not have exercised the courts.
It’s the brazen and the persistent flouting of the rule of law by the President,
virtually all his Ministers and other bagmen in high office that attracted the
investigations of the Public Protector and the dual holdings in Economic Freedom
Fighters. The courts might, arguably, have taken a ‘one case at a time’ approach.88
Instead of offering a ‘grand theory’ regarding the Office of the Public Protector’s
powers, the courts could have decided, on an ad hoc basis, which cases require
remedies that will have binding legal effect. That result would have placed the
burden of seeking court-enforcement of recommendations and remedies on the
Public Protector.

86 Premier, Western Cape v President of the Republic of South Africa [1999] ZACC 2, 1999 (3) SA 657 (CC)
(The Court found that the statutory grant of power that enables the national Minister to order the
transfer of functions against the wishes of the provincial government and consent of the Premier
reflects overreach and is inconsistent with the Constitution.)
87 Moreover, our multi-party democracy places the primary burden on citizens to hold officialbearers accountable. Nothing prevents citizens from participating in the legislative process or in extant
party politics or forming new parties or using the ballot box to bring about regime change.
88 C Sunstein One Case at a Time (1996).
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However, as another author has argued in these pages,89 we are first obliged
to credit the Court with having good reasons for its conclusions. It is fair to
assume that given the indefatigable work of a largely free press, the numerous
investigations of the Public Protector into rampant corruption by major players in
the public sector, and the numerous matters in which gross political malfeasance
had wound up in the court, the EFF Court had seen enough. Given the primacy
of the place of the rule of law in the Court’s jurisprudence, the Court concluded
that an ongoing lack of accountability would turn the Constitution into a dead
letter. The Court had, in fact, patiently adopted a ‘one case at a time’ approach for
quite some time. Stern warnings issued in numerous cases had been repeatedly
ignored.90 The Economic Freedom Fighters Court decided that the burden had, in fact,
shifted to government to prove their bona fides after they had been legitimately
and repeatedly called into question in a host of very different matters.

C Real and Imagined Problems with the Reach of Economic Freedom
Fighters
The following ‘hypothetical’ captures the current state of the law:
1. A government department acts in good faith in carrying out its functions.
2. Irrespective of the department’s good faith intentions and actions, the Public Protector
finds adversely against the department and decides that its recommendations ought to
have binding remedial effect.
3. The department finds itself in the following position. It must implement remedial
action that it believes will deleteriously affect its mandate or it can look to have the
recommendations or remedies set aside in the High Court as irrational or procedurely
unfair or ultra vires.

Both Advocate Bishop and I shared a concern about turning an investigatory
and problem-solving body – meant to mediate disputes between the state and
its 50 million citizens – into an institution that might act, on rare occasion, as
detective, prosecutor, judge and jury.91 It is possible that the latter set of powers
could be used for malovent ends against minority parties, government officials or
others exercising public power who have fallen out of favour with the governing
party. Given the unconstitutional behaviour of the the police and other more
covert parts of the state’s security apparatus, these concerns are hardly hypothetical.92 However, the extant case law demonstrates that solutions exist when the
89

F Michelman ‘On the Uses of Interpretive Charity’ (2008) 1 Constitutional Court Review 1.
See Black Sash Trust (note 14 above) at para 3 (‘The Minister is called upon to show … why she
should not pay costs of the application from her own pocket.’); AllPay Consolidated Investment Holdings v
Chief Executive Order, Social Security Agency [2014] ZACC 12, 2014 (4) SA 179 (CC), 2014 (6) BCLR 641
(CC). Ultimately, the Court could no longer accept the unconscionable delays in creating an adequate
mechanism for the delivery of social security grants.
91 Email correspondence with Michael Bishop (April 2016)(republished with permission of Michael
Bishop).
92 Woolman (note 62 above). US experience with broad grants of power delegated to special
prosecutors sounds a cautionary note. See Ethics in Government Act of 1978, 28 US Code Chapter 40.
The Act was passed in response to President Nixon’s role in Watergate. The Act restricted the authority
of the executive branch to terminate independent counsel. The Act expired in 1999 due to a bipartisan
view that the act had undermined the effective operation of the executive.
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Public Protector abuses her ‘limited authority’. Two High Courts, in two separate
matters, have already found that the most recently appointed Public Protector
behaved irrationally, procedurally unfairly and ultra vires. They held that the
manner in which the Public Protector conducted an investigation reflected bias
from beginning to end. In each matter, all of the Office’s recommedations and
remedies were set aside. These two judgments come at the end of a period in
which still other means of cabining the Public Protector’s untoward use of power
have been evinced by a range of non-legal responses (by the electorate and the
media) and legal rejoinders (from the Reserve Bank, political parties in Parliament, the courts and private actors.)
Public Protector Mkhwebane’s actions over her first two years might best be
described as erratic.93 She did not placate former President Zuma by withdrawing
the Office’s State of Capture Report. It so appeared, for a brief moment, that she
might turn out to be less of a lapdog than expected. However, in November
2016, Public Protector Mkhwebane intimated that charges against former Public
Protector Madonsela might be laid for leaking recordings of former President
Zuma’s interviews during her state capture investigation. Advocate Madonsela
believed the release necessary to rebut President Zuma’s accusations that he had
not had an opportunity to tell his side of the ‘state capture’ story. The former
Public Protector was well aware of the potentially deleterious consequences that
might flow from such a leak. Section 7(2) of the PPA makes specific provision
for the maintenance of confidentiality during an investigation by criminalising
the disclosure of any document or the record of any evidence, by anyone involved
in the investigation, without the Public Protector’s consent.94 After the former
Public Protector released transcripts of her interviewees with the President, the
new incumbent did not stand by her predecessor. Instead she raised the spectre
of laying charges against Advocate Madonsela in terms of s 7(2) of the PPA.
This threat turned out to be stillborn. Former ANC Member of Parliament Vitjie
Mentor intervened by stating that she never laid a complaint against the ex-Public
Protector for any breach of confidentiality. Ms Mentor flipped the new Public
Protector’s narrative on its head:
‘I was a whistle-blower. I was the first person to be interviewed by Thuli. I have also been
defending her on my Facebook wall. Why would I lay complaint against her?’ … Mentor
then accused the new Public Protector of being a liar, stating that she would approach the
Bar Council over the matter and planned to lay charges. ‘I will never, ever for the duration
of Busisiwe Mkhwebane’s tenure send anything to her office. I will go to the courts. I will
go to the Human Rights Commission instead,’ she said. ‘It is worrying that she would be
more concerned with protecting the state and not the public as she is mandated to do.95

The politics of accountability created by the courts, the prior Public Protector,
the press and the electorate enabled Vitjie Mentor to speak truth to power.
93 ‘Mkhwebane Gets Roasted Over “Legal Nonsense” Report on Zille’ Huffington Post (12 June
2018). In addition, the Speaker of the National Assembly asked the committee with oversight over the
Public Protector to review her conduct.
94 PPA s 7(2) read with s 11(1). The penalty is a fine of R40 000, 12 months imprisonment or both.
95 T Madia ‘Critics Correct to Call Mkhwebane the “State Protector”: Mentor’ News24 (27 November
2016).
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Of greater import for concerns about potential overreach are two recent
decisions handed down by the North Gauteng High Court. In SARB v Public
Protector, the applicant asked to have the Public Protector’s remedial actions set
aside. In her Alleged Failure to Recover Misappropriated Funds Report,96 Advocate
Mkhwebane had sought to alter s 224 of the Constitution so that the Reserve
Bank’s purpose shifted from primarily protecting ‘the value of the currency in
the interest of balanced and sustainable economic growth’ to ‘ensuring the socioeconomic well-being’ of South African citizens and pursuing – in consultation
with Parliament – ‘meaningful socio-economic transformation’ of the Republic.97
In a section of the decision entitled ‘Legality, Ultra Vires and the Separation of
Powers’ the court held: (a) given that the Public Protector’s investigation had as
its stated aim a determination as to whether the Reserve Bank had recovered
all monies owed to it by BancorpLtd/ABSA, the constitutional alteration of the
Reserve Bank’s purpose could not possibly be deemed ‘appropriate’ remedial
action in terms of the Public Protector’s own powers; (b) given the Public
Protector’s constitutional and statutory brief, the alteration of the constitutional
mandate of the Reserve Bank could not possibly fall within the Office’s purview;
(c) given that the Constitution expressly grants the legislature alone the power
to pass an amendment that alters a provision of the Constitution, the Public
Protector’s remedy requiring a change in the language of s 224 of the Constitution
clearly falls well beyond her constitutional authority and violates the commitment
to the separation of powers; and (d) given that the Public Protector widened the
scope of the investigation without consulting the parties affected, her inquiry
constituted a quintessential case of procedural unfairness.98 In sum, the High
Court found the proposed remedial action to be irrational, procedurally unfair,
and a breach of the separation of powers doctrine. The High Court’s setting aside
of the proposed remedial action of the Public Protector supports my contention
that potential abuses of power by the Public Protector can be readily cabined.
Another High Court decision soon followed. In ABSA Bank v Public Protector,
both ABSA and the Reserve Bank sought to have other remedies in the Public
Protector’s Alleged Failure to Recover Misappropriated Funds Report set aside. In her
report, the Public Protector directed the Special Investigations Unit to reopen
the state’s investigation into the alleged misappropriation of funds by Bankcorp/
ABSA and the failure of the Reserve Bank to collect such funds. The High Court
traversed many of the same legal issues asked and answered in SARB v Public
Protector. It found that far from investigating a matter with an open mind, the
Public Protector had decided upon its recommendations and remedies prior to
its probe. Having carefully demonstrated the dishonesty, illegality, impropriety
and wrongfulness of the Public Protector’s actions, the Court determined that
the proposed remedial action was unlawful and met the standard for a reasonable
96 Office of the Public Protector Alleged Failure to Recover Misappropriated Funds: Report on an Investigation
into Allegations of Maladministration, Corruption, Misappropriation of Public Funds and the Failure by the South
African Government to Implement the CIEX Report and to Recover Public Funds from ABSA Bank Report 8 of
2017/2018 (19 June 2017)(‘Alleged Failure to Recover Misappropriated Funds Report’).
97 Ibid at para 7.2.1.
98 SARB (note 85 above) at paras 39–52 (my summary).
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apprehension of bias. The Court’s conclusion – that the Public Protector conducted
an investigation that reaked of predisposition, prejudgment, partisanship and
political collusion – constitutes the strongest possible reprimand. This judgment
– and the High Court’s exercise of rationality review – provides ample support
for the contention that the Public Protector’s star chamber-like constellation of
powers ought not to be feared.

V The Politics of Accountability
A Naming and Shaming Redux
In the ‘best of all possible worlds’, Michael Bishop and I might continue to remain
equally committed to the name and shame method articulated above in Part II.C
and in a decade-old co-authored chapter called ‘The Public Protector’.99 We still
share, to a limited degree, Stephen Owen’s preference for reason over coercion,
even if we part company on the question of the onus.100
Since the Public Protector’s recommendations and remedies may be legally
binding – not must – the courts and independent institutions can secure greater
political accountability without risking any of the aforementioned pathologies
associated with the Office’s wide-ranging powers. The courts remain the final
arbiter of whether the rule of law has been breached.

B Accountability and Shared Constitutional Interpretation
In Economic Freedom Fighters, the Chief Justice emphasised the constitutional
principle of accountability as foundational for its understanding of the Public
Protector’s powers:
One of the crucial elements of our constitutional vision is to make a decisive break from
the unchecked abuse of State power and resources that was virtually institutionalised
during the apartheid era. To achieve this goal, we adopted accountability, the rule of law
and the supremacy of the Constitution as values of our constitutional democracy. For this
reason, public office-bearers ignore their constitutional obligations at their peril. This is
so because constitutionalism, accountability and the rule of law constitute the sharp and
mighty sword that stands ready to chop the ugly head of impunity off its stiffened neck.101

How does the judiciary – the weakest branch – ensure the accountability of
other arms of the state? A commitment to a politics of accountability is more
deeply entrenched when state institutions share responsibility for determining
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Bishop & Woolman ‘Public Protector’ (note 1 above).
Because the number of major maladministration or corruption cases will remain small, concern
about the litigation costs born by government departments remains something of a red herring. The
public will bear the litigation costs no matter where the onus lies.
101 Economic Freedom Fighters (note 1 above) at para 1 (emphasis added).
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their respective obligations to uphold their duties under the Constitution.102
By consciously sharing responsibility for interpreting the basic law, political
institutions improve their decisions and enhance their legitimacy.

C Catalytic Moments and Constitutional Moments
Every republic has ‘constitutional moments’. Such extraordinary moments reshape
the body politics’ conception of itself.103 However, not only is it far, far too early
to classify this particular plotline as culminating in a ‘constitutional moment’, it’s
not yet clear whether this sequence of events will have enduring consequences.
The last eight years of investigations by the media and the Public Protector, and
decisions by our courts and the electorate have had reciprocal and catalytic effects
that led to the demise of Jacob Zuma and concomitant rise of Cyril Ramaphosa.
The ‘great unravelling’ of South Africa’s kleptocracy – to use Trevor Manuel’s
felicitous phrase – remains in its incipient stages. Whether the political will exists
to disentrench long-standing patterns of corruption in the public sector and undo
suffocating cartelism in our radically unequal private sector remains to be seen.
Other crises – from resource scarcity to extreme unemployment – raise serious
questions regarding current political (in)capacity and ensuing social implosion.
As truly wicked problems, these crises may well go unanswered.104
A politics of accountability is also not the same as a politics of capability. A
majority of South Africans will, for some time, lack the basket of material goods
and immaterial goods necessary to transform their capabilities into lives worth
valuing.105 Put different, while a politics of accountability may be a precondition
for a politics of capability, its existence does not translate into the ability to deliver
those public goods that will enable many South Africans to grasp the very first
102 S Woolman The Selfless Constitution (note 3 above); C Sabel & W Simon ‘Epilogue: Accountability
without Sovereignty’ in G de Búrca & J Scott (eds) Law and New Governance in the EU and the US (2006)
395, 396, 398 (‘Viewed experimentally, [a]ccountability … is [no longer] upward-and backward-looking
[with] the court looks upward towards the sovereign and backward toward some prior authorisation.’)
The virtues of experimental constitutionalism flow from its recognition that a democracy works best
when it is able to look ‘forward and sideways: forward to the on-going efforts at implementation,
sideways to the efforts and views of peer institutions’. Ibid at 400. It enables different participants
within the system to learn from the successful trials and fatal errors of others similarly intent on
improving the system. That sounds very much like what our appellate courts have done in SABC v
DA, Economic Freedom Fighters, Black Sash Trust, United Democratic Movement and Economic Freedom Fighters
II. Experimental constitutionalism rests upon another premise: our political institutions work best
when all branches of government have a relatively equal stake in giving our law content. A court’s
reading of a text does not exhaust all possible readings. Experimental constitutionalism invites state
actors and non-state actors to come up with their own gloss on a law or a policy. The Constitutional
Court endorsed this shared endeavour 15 years ago in National Education Health and Allied Workers
Union v University of Cape Town & Others [2002] ZACC 27, 2003 (3) SA 1 (CC) at para 11 (‘Where the
Legislature enacts legislation in the effort to meet its constitutional obligations, and does so within
constitutional limits, courts must give full effect to the legislative purpose. … In this way, the courts
and the Legislature act in partnership to give life to constitutional rights.’)
103 B Ackerman We the People, Volume 1: Foundations (1993).
104 Wicked problems are pressing crises that may be impenetrable (as scientific understanding goes)
and insoluble given the limited (political and economic) means at our disposal. H Rittel & M Webber
‘Dilemmas in a General Theory of Planning’ (1973) 4 Policy Sciences 155.
105 See M Nussbaum ‘Constitutions and Capabilities: “Perception” against Lofty Formalism’ (2007)
121 Harvard Law Review 4; A Sen Development as Freedom (1999).
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rung of the ladder of development.106 Our ‘politics of accountability’ has opened
up the space for politics. Whether we possess the political will to take advantage
of this ‘reset’ remains unclear.107

D Reciprocal Relationships and Catalytic Effects
The courts’ textual arguments for understanding the Public Protector’s powers is
persuasive. Yet, as the narrative developed in these pages shows, state and nonstate actors are more likely to realise the goals of a developmental state when their
actions reinforce one another.
The failure of the executive, the legislature and innumerable state actors to abide
by the most de minimus conception of the rule of law required a constellation
of state actors and non-state actors to stand up and say: ‘If we continue this way,
we flirt with the possibility of a failed state.’ A democracy does not come into
being merely because a basic law is enacted. As this narrative of a politics of
accountability suggests, middle income countries perform best when they work
with the grain. Brian Levy explains his neologism ‘working with the grain’ and
the methodology for integrating governance and development as follows:
[Nations can be distinguished along] two dimensions of governance: … whether the
rules of the game center around personalized deal-making or the [relatively] impersonal
application of the rule of law. [This] approach [concentrates] … less on distinctive
governance patterns of incentive and constraint and more on how governance and growth
interact. This longer-run perspective can usefully be framed in terms of three phases of
a virtuous circle: initiating change, building momentum, and sustaining momentum …
While virtuous circles unfold differently along each of the dominant and competitive
trajectories, the interactions between governance and growth that propel forward
movement are akin to a snowball that builds in size as it rolls down a hill. As long as
momentum can be sustained, by the time the snowball gets to the bottom of the hill, it
will have built up formidable power, irrespective of where it started.108

This article suggests that the South African snowball has both initiated change
and is building momentum. The politics of accountability similarly describes a
growing body of jurisprudence and a socio-political landscape in which a reciprocal
relationship between the rule of law and civil society has had positive political
consequences.109 Whether the necessary momentum can be maintained – given
the unfinished business of substantive redress for our colonial and apartheid
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World Bank The Challenge of Inequality of Opportunity: South Africa (2012).
Woolman ‘Understanding South Africa’s Aspirational Constitution as Scaffolding’ (note 4
above); Woolman ‘South Africa’s Aspirational Constitution and Our Problems of Collective Action’
(note 4 above).
108 B Levy Working with the Grain: Integrating Governance and Growth in Development Strategies (2014) 9–10.
109 Woolman ‘On the Reciprocal Relationship’ (note 2 above).
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past,110 the kleptocracy of the past decade,111 and the exogenous disruptive forces
beyond our borders112 – lies beyond the ken of any observer.
It remains easy enough to recount the virtuous circles of snowballing, reciprocal
relationships and catalytic effects between state institutions committed to the
rule of law and a robust civil society. The Mail & Guardian’s December 2009
story about Nklanda set off alarm bells.113 Mandy Rossouw detailed the existing
and ongoing expansion of President Zuma’s private home – and the estimated
cost of R65 million to be borne by the public. The government initially denied
any knowledge of such a development. The President’s Office then tried to pip
the Mail & Guardian to the post by explaining that an expansion was indeed in
progress: ‘No government funding will be utilised for construction work.’114 As
the story gained traction, the Public Protector launched its own investigation
in January 2012. On 19 March 2014, the Office issued its findings. The Secure in
Comfort Report reveals breaches of any number of laws, regulations and policy,
improper conduct and maladministration by numerous departments, ministers
and the President, multiple conflicts of interest, disappearing documents, and a
final estimate of R246 million for what ‘given the very humble beginnings of this
project [ultimately resulted in] nothing short of a full [private] township.’115 The
Report’s recommedations and remedies stayed well within the Public Protector’s
brief: (a) hold the President accountable for the costs of the non-security related
enhancements to his Nkandla estate; and (b) reprimand the Ministers of the
Police, the Department of Public Works and the Department of Defense ‘for
the appalling manner in which the Nkandla project was handled and state funds
abused’.
Exactly one month earlier, the Public Protector had confirmed ‘reams of dodgy
reports’116 circulating in the press regarding the fraudulent behaviour committed
by SABC Acting COO Hlaudi Motsoeneng, irregular salary increases, the utter
disarray of the SABC Board as well as undue interference by the Minister of
Communications and the Department of Communications. The Public Protector’s
Report When Governance and Ethics Fail proffers recommendations and remedies
for systemic failures of corporate governance, to recoup misappropriated funds
for salaries, to fill posts properly with qualified candidates and to restore to their

110 See S Terblanche Lost in Transformation (2012); T Madlingozi ‘On Transitional Justice
Entepreneurs and the Production of Victims’ (2010) 2 Journal of Human Rights Practice 208 (‘The main
point of encounter … should principally be about redistribution of resources and power.’)
111 State of Capture Report (note 17 above).
112 S Woolman & G Abraham ‘Wicked Problems and Disruptive Technological Innovation:
Automation and Mass Unemployment as an Imminent Threat to South Africa’s Constitutional
Democracy’ (2018) (Draft paper, January 2018, on file with author).
113 M Roussouw ‘Zuma’s R65m Nkandla Splurge’ Mail & Guardian (4 December 2009).
114 Ibid.
115 Secure in Comfort Report (note 8 above).
116 G Nicholson ‘Decoding Hlaudi: The Public Protector’s SABC Report’ The Daily Maverick
(4 March 2014).
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original position SABC employees and former employees who had suffered
materially due to misconduct by SABC executives and the SABC board.117
The Public Protector’s reports on Nkandla and the SABC (as well as the State
of Capture Report) only possess force as a result of support from other state actors.
The courts in SABC v DA and Economic Freedom Fighters gave citizens a palpable
sense that a range of state institutions would hold the powerful ‘accountable’. In
SABC v DA, the Supreme Court of Appeal expresses its pique that the rule of law
could be so brazenly abused in a cycle of corruption without apparent end:
[P]ublic administrators and state institutions are guardians of the public weal[th]. …
[C]onstitutional states [possess] checks and balances to ensure that when any sphere
of government behaves aberrantly, measures can be taken to ensure compliance with
constitutional [and other] legal prescripts. … [T]he Public Protector is one important
defense against maladministration and corruption … ‘The Public Protector’s brief is to
watch the watchers and to guarantee that the government discharges its responsibilities
without fear, favour or prejudice.’ [I]n order to ensure governmental accountability, it has
become necessary for the guards to require a guard ... In … our constitutional scheme, …
the Public Protector … guards the guards. … The Public Protector concluded that there
were pathological corporate governance deficiencies at the SABC and that Mr Motsoeneng
had been allowed ‘by successive boards to operate above the law’. … Appointing Motsoeneng
in a permanent position would have been unlawful and irrational even if all the correct
procedures had been followed. However, not only did the Board and the Minister appoint
an admitted fraudster who had single handedly cost the SABC tens of millions … and
completely undermined public confidence and good corporate goverance, it completely
ignored the relevant provisions when it did so … [We] tell this sordid tale with reference
to all the media reports as a source.’118

Recall the words of the Chief Justice in Economic Freedom Fighters:
One of the crucial elements of our constitutional vision is to make a decisive break from
the unchecked abuse of State power and resources that was virtually institutionalised
during the apartheid era. To achieve this goal, we adopted accountability, the rule of law
and the supremacy of the Constitution as values of our constitutional democracy. For this
reason, public office-bearers ignore their constitutional obligations at their peril. This is
so because constitutionalism, accountability and the rule of law constitute the sharp and
mighty sword that stands ready to chop the ugly head of impunity off its stiffened neck.119

Not so long thereafter, the ugly ‘head’ of impunity had his stiffened neck chopped
off.

117 Office of the Public Protector, South Africa When Governance and Ethics Fail: A Report on an
Investigation into Allegations of Maladministration, Systemic Corportate Governance Deficiencies, Abuse of Power and
the Irregular Appointment of Mr Hlaudi Motsoeneng by the South African Broadcasting Corporation Report No 23
of 2013/4 (14 February 2014).
118 SABC v DA (note 6 above) at paras 2, 3, 6 and 13 (emphasis added) quoting Bishop & Woolman
‘Public Protector’ (note 1 above) Chapter 24A–2 (Court places emphasis on the role of the media
in securing accountability. The Court adds: ‘The Public Protector cannot realise the constitutional
purpose of her office if other organs of state [were entitled to] … ignore her recommendations. Section
181(2)(c) must … be taken to mean what it says. The Pubic Protector may take remedial action herself
… [T]his watchdog should not be muzzled.’ Ibid at paras 52–53.)
119 Economic Freedom Fighters (note 1 above) at para 1 (emphasis added).
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By the beginning of 2016, the media, the Public Protector and our appellate
courts had rattled the cage. This rattling had discernible knock-on effects. Public
support for a two-term President and the ANC waned. That disenchantment took
the form of victories by (coalitions of) minority parties in the 2016 municipal
elections. Two international rating institutions lost faith in the current regime’s
ability to govern effectively and downgraded the country’s sovereign credit
status from investment grade to junk. Against the background of the President’s
and the ANC’s diminished status, the Constitutional Court continued to hold
state actors accountable. In Black Sash Trust, the Court found that the repeated
failure (after multiple court orders) of the Minister to create a viable social grant
payment system was so indefensible that it ordered an investigation into whether
she should pay court costs out of her own pocket.120 The next significant judicial
challenge to the status quo occurred when the Constitutional Court decided that
the Speaker of the National Assembly had the power to decide whether or not a
motion of no confidence could be determined by secret ballot. Relying heavily
upon an array of constitutional commitments to accountability, the Court set
fairly stringent criteria as to whether the Speaker’s decision would be viewed
as rational if taken upon review.121 So cabined, the Speaker decided to hold the
motion of no confidence by secret ballot.122 These judgments reflect the catalytic
effects of prior decisions made by the Court and the Public Protector. The Court
then extended its rule of law doctrine into the legislative rule-making process
itself. A very slim majority held that the National Assembly had breached its
constitutional obligations – this time in terms of s 89(1) and s 42(3) – by failing
to promulgate rules regulating the removal of a President:
The case is about Parliamentary mechanisms for holding the President of the Republic
accountable and the constitutional obligations of the National Assembly to hold him to
account. It is … about the National Assembly holding … President Jacob Zuma … accountable
for his failure to implement the Public Protector’s remedial action.123

The expansion of the rule of law doctrine’s reach had two medium-term
consequences. First, the Public Protector broadened the scope of her inquiries
into the illicit activities of President and his vast patronage system. Second, her
probes further revealed the private actors who had benefitted immensely from
120 Black Sash Trust (note 14 above) at para 3 (‘The Minister is called upon to show …why she should
not pay costs … from her own pocket.’) Holding individual ministers accountable – piercing ‘the
political veil’ – reflects remarkable institutional confidence and indicates that the Court has grown
weary of the contempt that government officials have shown for the law and their constitutional
obligations. For the Court, these actions go to the very heart of the legal system’s legitimacy. According
to Fuller, a legitimate system of law must possess at least the following formal features: (a) laws must
be public; (b) laws must be clear, non-contradictory and possible to obey, and prospective; (c) officials
must faithfully apply the rules. L Fuller The Morality of Law (1969) 46–91. The courts in SABC v DA
and EFF appear to be troubled by the proposition that a time may come when the ‘system’s failure to
observe [these basic] principles of legality’ causes us to say that ‘it is no longer a system of law at all.’
J Waldron ‘Positivism and Legality: Hart’s Equivocal Response to Fuller’ (2008) 83 New York University
Law Review 1135 at 1141.
121 United Democratic Movement (note 15 above) at paras 92–94 .
122 The Court must have also felt that holding the Speaker accountable would not precipitate a
political crisis.
123 EFF II (note 16 above) at para 1.
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a blurring of the lines between the public domain and the private realm. In
terms of this article’s interest in the reciprocal relationship between the rule of
law and a more robust and just civil society, the State of Capture Report’s intense
scrutiny of private actors pilfering the public purse is of particular interest. The
catalytic effect of prior decisions by courts, independent institutions, the press,
members of government, the electorate and individual members of Parliament
made possible the exposure of brazen corruption by McKinsey and SAP,124 the
truly outrageous abuse of accountability by the accounting firm KPMG,125 and
the Ponzi scheme still known as Steinhoff.126 Of course, no firm sunk as low as
Bell Pottinger. Thanks to the United Kingdom’s regulatory body for advertising,
this public relations firm – hired to deflect attention away from the Zuma-Gupta
scandal by exacerbating already extreme racial tensions through a furtive social
media campaign – no longer exists.127 The revelations laid bare the extent to
which private parties worked to prop up a corrupt regime (for their own ‘criminal’
pecuniary ends) and betrayed the constitutional principle of accountability.128
By holding the President, the National Assembly, Ministers, organs of state
and private parties accountable, the official guardians and the civic protectors
of the rule of law created the requisite space for regime change. Of course, the
media, the Public Protector and the courts alone could not orchestrate such a
transformation.
The citizens of South Africa have had a reciprocal relationship with these actors
and ultimately provided the most important catalytic effects. The aforementioned
troika did their jobs: they created a more informed electorate. In the municipal
elections of 2016, an informed electorate – tired of Zuma’s kleptocracy –
124 See W Bogdanich & M Forsythe ‘How McKinnsey Lost Its Way in South Africa’ The New York
Times (26 June 2018); M Marriage & J Cotterill ‘McKinsey Unclear How to Repay South Africa Scandal
Fees’ Financial Times (4 March 2018)(‘McKinsey is trying to return fees earned from a contract that
has been tainted by ties to the country’s controversial Gupta family but does not know where to send
the money, according to the head of the consultancy. … McKinsey earned about R1bn ($85m) from
its work with Eskom, the state-owned power utility at the centre of a sprawling corruption scandal,
in 2015.’)
125 T Malaudzi ‘ABSA Drops KPMG as External Auditor’ Eyewitness News (3 May 2018). After being
found to have engaged in false reporting to the South African Revenue Service, the South African
office of this internationally renowned auditing firm shed most of its senior executives and lost a
substantial portion of its clients, including the Auditor-General. This last loss is a first for a big four
accounting firm.
126 See A Crotty ‘Focus Shifts to Steinhoff Austria’s Ten-fold Value Hike’ Business Day (4 May
2018). A company whose value stood at R9 billion managed to secure a place on the Frankfurt Stock
Exchange in 2015 with a market capitilization of R198 billion.
127 D Segal ‘How Bell Pottinger, P.R. Firm for Despots and Rogues, Met Its End in South Africa’
The New York Times (4 February 2018). See also L Omarjee ‘Gupta Leaks May Be Sword that Undoes
SA’s Gordian Knot – Manuel’ Finance 24 (19 September 2017)(Former finance minister Trevor Manuel
said: ‘For a while we have seen the weakening of institutions to the point of their destruction,’ said
Manuel. ‘We see the unravelling of what has been bad in the country. We see the challenges facing
KPMG … [and] McKinsey. We see all the shenanigans in SARS.’)
128 H Klug ‘Accountability and the Role of Independent Constitutional Institutions in South
Africa’s Post-Apartheid Constitutions’ (2015/2016) 60 New York Law School Law Review 153 at 153
(Prior to the Constitutional Court cases canvassed herein, Klug noted that the Court and other state
actors had forged a ‘system of governance in which there are multiple sites of power and authority to
which political and social groups in conflict may repeatedly turn in their attempts to be both heard
and to protect their interests [and] goals.’)
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delivered a stunning blow to the ruling party. The ANC lost South Africa’s major
metropoles to individual minority parties or coalitions of minority parties. The
electorate’s 2016 experience of success – a message sent by the stayaway of ANC
supporters – had a reciprocal effect on their own behaviour. In December of
2017, members of the ANC had a second opportunity to send a message to the
ruling party. In Ramaphosa, ANC branch members had an alternative to the
next Zuma, Dlamini-Zuma. Term limits meant that Zuma himself could not run
again. On 18 December 2017, members of the ANC attending the party’s 54th
Elective Conference chose a new party President. The new party President, Cyril
Ramaphosa, then managed to ease out his predecessor in less than two months.
Moreover, public and party support enabled the new President to do so without a
pardon or any promise that criminal charges, that long lay in abeyance, would be
ignored by the National Prosecuting Authority. Say what you will about the next
President, but it’s an informed and engaged citizenry that enabled a significant
democratically inflected adjustment to occur.
Buried in this narrative is a provision not often mentioned: s 88 of the
Constitution. This provision limits Presidents to two terms of five years. What
most readers might not recall is that Cyril Ramaphosa took up his position as
Deputy President of the ANC in December 2012. He returned to politics in
the quietest possible manner. His service to the party did not prevent him from
continuing to amass sizeable wealth in the private sector.129 However, his long
game – tied to Presidential term limits – continued to bear fruit when President
Zuma could no longer tolerate Deputy President Kgalema Motlanthe’s criticism.
Zuma forced Motlanthe’s official exit in May of 2014.130 Ramaphosa’s boost to
the Deputy Presidency offered President Zuma much needed ‘credibility’ just as
things were beginning to fall apart.131 Given s 88, Ramaphosa need only to wait.
However, his knowledge of term limits and ANC politics would have amounted
to nothing, but for the work of the media, the Public Protector, minority parties,
the courts and the citizens themselves in orchestrating a reset of South African
politics through municipal elections in 2016 and internal ANC party politics in
2017.
The unravelling of ‘what has been bad in the country’132 – Trevor Manuel’s
words – might well mean losses at the 2019 polls for a ruling party that has
clearly used the machinery of the state to advance the pecuniary interests of

129 As of February 2018, Ramaphosa held the position of 10th wealthiest person in South Africa,
with a net worth of between $450 million and $675 million. ‘Profile of Cyril Ramaphosa’ Forbes
available at www.forbes.com/profile/Cyril Ramaphosa.
130 South African Press Associaton ‘Motlanthe Bids Adieu to Parliament’ ENCA News (12 March
2014) available at http://www.enca.com.
131 For the better part of the next three years, he remained quiet, and even apologised to the
President and the NEC for briefly speaking out about corruption. M Gallens ‘Cyril Ramaphosa, New
President of the ANC’ News24 (18 December 2017) available at http://m.news24.com (‘Ramaphosa
became deputy president [of the ANC] … in 2012. At the time, he was wooed by President Jacob
Zuma’s camp to give the state ‘credibility’ when the ANC deputy president contested Zuma for the top
spot.’) See also R Munusamy ‘Dateline Mangaung: The Return of the Chosen One, Cyril Ramaphosa’
The Daily Maverick (20 December 2012) available at http://www.dailymaverick.co.za.
132 Omarjee (note 128 above).
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party members.133 Ramaphosa’s revived party will have a year to reinforce the
narrative of a politics of accountability (that enabled his rise to power) by restoring
competent Ministers to appropriate posts, cleaning house and addressing big
ticket items such as land reform, resource scarcity, a contracting economy and
unemployment.
However, while our politics of accountability has opened up the space for
politics, the form that our collective political action shall take remains unclear.
What should be clear from the narrative above is that catalytic events require
ongoing catalysis. Catalytic events gain traction slowly. Changes are slow largely
because the reciprocal responses of various state actors and non-state actors to
the actions of one another is predominantly non-deliberative.134 That is, we don’t
actually ever have a conversation between some 50 million citizens: rather, we
133 See J Pearson, S Pillay & I Chipkin Statebuilding in South Africa: The History of the National Treasury
(2016). The ANC-in-waiting and the ANC-in-power, the authors reveal, had two distinct policy
drivers. It would use extant state institutions such as the National Treasury to try to stitch together a
geographical space that had never served 87 per cent of its population. At the same time, it would use
the same state institutions to advance the interests of the party. This compelling narrative does a lot
of heavy lifting in explaining how and why South Africa is where it is now.
134 This article places limited stock in the deliberative democracratic literature that dominates
political philosophy, though not political science. A. In Infotopia, Cass Sunstein develops a powerful
critique of deliberative democracy. He identifies four basic forms of information pooling – (1) statistical
averages; (2) deliberation; (3) price or market systems; (4) Internet wikis – and demonstrates that
deliberation frequently finishes dead last in terms of accuracy and efficacy. C Sunstein Infotopia (2007)
11. See also M Walzer ‘Deliberation, and What Else?’ in S Macedo (ed) Deliberative Politics: Essays on
Democracy and Disagreement (1999) 58; R Thaler & C Sunstein Nudge: Improving Decisions about Health, Wealth
and Happiness (2008). B. Richard Thaler notes that we are often ‘baffled’ by the failure of our own
ostensibly ‘well-reasoned’, deliberative choices. That’s so because because we fail to acknowledge that
our practices are radically determined natural and social endowments, and that constructive change
occurs predominantly through trial and error and more rough and tumble forms of contestation.
See R Thaler Misbehaving: The Making of Behavioural Economics (2015); D Dennett Sweet Dreams (2005)
139–140 (‘Multiple competitions … leave not only winners, but lots of powerful semi-finalists … whose
influence’ may dictate subsequent experiments); Woolman The Selfless Constitution (note 3 above) at 52–59;
S Woolman ‘My Tea Party, Your Mob, Our Social Contract: Freedom of Assembly and the Constitutional
Right to Rebellion in Garvis v SATAWU’ (2011) 27 South African Journal on Human Rights 346. C. Many
desirable public goods that rely on deliberation for their creation never come into existence because
they fail to overcome: (a) significant transaction costs, (b) over-valorization of individual contributions,
(c) limited appreciation for successful collective endeavors, (d) heterogeneity of interests, and (e) cognitive
and attributive biases. See S Woolman et al ‘Patent Thickets in Complex Biopharmaceutical Technologies’
(2013) 53 IDEA: The International Journal of Intellectual Property 1. D. As for deliberation as the prime mover
in the public square, a 60-year-old body of social science literature tells a different tale. For example,
only 50 per cent of American voters turn out for elections. Of this 50 per cent turnout, 25% lack the
most rudimentary understanding of the most salient facts, alternative policies or governing laws. In
addition 50 per cent of the turnout possess limited appreciation of laws that govern their lives. This
cohort guesses. Only the remaining 25 per cent of voters enjoy a basic comprehension of their polity’s
politics. As a result, only 12.5 per cent of the citizenry cast a meaningful ballot. 1:8. That can’t possibly
qualify as deliberative democracy, even if a commitment to a universal franchise has become the sine qua
non of modern, post-World War II democracy. See I Somin Democracy and Political Ignorance: Why Smaller
Government is Better (2016); J Brennan Against Democracy (2016). On the general rollback of the democratic
nation-state, see L Diamond & M Plattner (eds) Democracy in Decline? (2015); Freedom House Democracy
in Crisis (2017)(reveals that the number of setbacks in democracy outpaced gains for the 12th straight
year); Pew Research Centre By the People (2018)(24 per cent of global participants favoured rule by the
military; 26 per cent favoured a strong leader unconstrained by a legislature or a judiciary); R Cohen
‘How Democracy Became the Enemy’ The New York Times (6 August 2018); ‘After Decades of Triumph,
Democracy is Losing Ground: What’s Behind the Reversal’ The Economist (14 June 2018).
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take our cues from the constructive actions of other actors, who respond, one
hopes, in a reciprocal and catalytic manner to our own constructive behaviour.135
135 Michael Tsele and I share a stable of concerns surrounding the rule of law and the extent to which
law should be demarcated from politics. See, eg, M Tsele ‘“Coercing Virtue” in the Constitutional Court:
Neutral Principles, Rationality and the Nkandla Problem’ (2018) 8 Constitutional Court Review 113. But
sharing the same stable doesn’t mean running the same race. In his analysis of Economic Freedom Fighters,
Tsele argues that courts exercising powers of judicial review can only justifiably do so if, as in Herbert
Wechsler’s words, cases are decided on grounds of ‘neutrality and generality’. H Wechsler ‘Towards
Neutral Principles of Constitutional Law’ (1959) 73 Harvard Law Review 1 at 15. Written in the aftermath
of Brown v Board of Education of Topeka 347 US 483 (1954) and other politically charged cases, Wechsler
accused the US Supreme Court of nothing less than ad hoc, outcome-based reasoning in putting an end
to racial segregation in American public schools. This accusation flies in the face of 20 years of carefully
crafted Supreme Court precedent, shaped and litigated in large part by the NAACP, that slowly developed
the foundation for reversing the pernicious doctrine of ‘separate but equal’. Second. In the absence of a
clear commitment to judicial review in the US Constitution, many academics thought it necessary to
identify a justification, once the Court actually started to exercise such powers. Such theories proliferated
for roughly 30 years. Once accepted as a given in this particular constitutional democracy, most influential
legal scholars turned their backs on this endeavor. See L Tribe ‘The Pointless Flight from Substance’ in
Constitutional Choices (1986). Cass Sunstein demonstrates, empirically, that different outcomes often turn
not on neutral deliberations but on the predispositions of the judges and the tendency of personal biases
(a) to be reinforced by like-minded judges or (b) to be diminished by judges of different political stripes.
See C Sunstein, D Schkade, & L Ellman ‘Ideological Voting on the Federal Courts of Appeals’ (2004) 90
University of Virginia Law Review 304. Third. To the limited extent that meta-theories regarding the
legitimacy of judicial review in the world’s oldest constitutional democracy still animate debate, most
authors have settled on two basic propositions. From the fiercest defender of majoritarian (constitutional)
democracy (Waldron) to the most ardent advocate of rights-based discourse in a democracy (Dworkin),
a majority of constitutional law scholars find common cause in the following two justifications for
judicial review: (a) courts must protect clearly articulated provisions of the basic law; and (b) courts must
ensure that democratic institutions function as intended and reinforce democratic processes where they
fail to embrace discrete and insular minorities. Both commitments, combined, make more than adequate
sense of Brown v Board of Education. The Brown Court effectively held that all persons are entitled to equal
protection of the law and that segregation in education masked an obdurate, racist, white majority’s
refusal to acknowledge a substantively unemancipated black minorities’ entitlement to the predicate
conditions for equal participation in the country’s democratically determined decision-making institutions.
That outcome has underwritten, implicitly, virtually every instance in which other second-class citizens
have had their rights to equal protection vindicated. Brown, 65 years on, is no one-trick pony. Fourth.
Tsele’s arguments are bedeviled by a modern, democratically constructed South African Constitution
(with express powers of judicial review) that presses for non-neutral outcomes designed to effect
adequate redress for centuries of depredation, degradation, dispossession and dehumanisation
experienced under colonial rule and the apartheid regime. Tsele acknowledges, grudgingly, this palpable
distinction with a difference. Our decidedly non-neutral Constitution contains a hodgepodge of deep
precommitments – to ‘an open and democratic society based upon human dignity, equality and freedom’
– that defy any attempt to adumbrate a neutral ‘objective normative value order’. S Woolman ‘Application’
in S Woolman & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, 2008) Chapter 31. Fifth.
Unless this article’s analysis is entirely wrong, the courts have articulated a textually grounded
jurisprudence that turns on a deep commitment to the principle of accountability, the rule of law and
other more specific constitutional provisions. As Froneman J rather acerbically notes in the majority
judgment in Tasima: ‘Is it seriously intended [by the minority] to state or imply that if the President did
not make the concession then this Court’s decision would have been different? And that this Court
would have concluded that the President was entitled to ignore the Public Protector’s report without
approaching a court of law to have it set aside? Surely not.’ Department of Transport v Tasima (Pty) Limited
[2016] ZACC 39, 2017 (2) SA 622 (CC) at para 230. Two entirely plausible readings – Tsele’s or my own
– do not an outcomes-based jurisprudence make. Sixth. Subsequent cases relying on the same twin pillars
of the rule of law and accountability will invariably address different factual matrices. Some judges will
continue to see a ‘duck’ and extend extant precedent. Other judges see a ‘rabbit’ and distinguish the
instant matter from a long line of ‘ducks’. Tsele flirts with the proposition that working by analogy leads
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VI Conclusion
At first glance, the courts’ conclusion that the Public Protector’s recommendations
and remedies may have binding legal effect looks as if it places too much executive
and judicial power in the hands of a single state actor. However, the first operative
word is ‘may’. The decision-making authority as to whether the Public Protector’s
recommendations and remedies possess binding legal effect is shared. The Public
Protector need not make them so. The courts have reserved for themselves the
final say as to whether proposed remedies are themselves irrational, materially or
procedurally flawed or ultra vires. Once one recognises that the courts rely on the
permissive ‘may’ rather than the imperative ‘must’, the critical bite of difference
between commentators who support the courts’ conclusions and those who
would hold fast to the ‘name and shame’ approach becomes evident. The critique
loses most of its bite because (a) the permissive ‘may’ means that Public Protector
need not exercise both investigatory and adjudicative functions that would raise
separation of powers concerns; and (b) on those handful of occasions per annum
in which the Public Protector does conclude that its remedies ought to have legally
binding effect, the dangerous qualities said to flow from its mix of investigatory
and adjudicative functions lose their traction because the courts retain the ability
to set aside its findings on the basis of of rationality review. As we saw above, two
High Courts have not been shy about overturning every single proposed remedy
in a report by the current Public Protector on the basis of irrationality, illegality,
procedural unfairness and bias. The final potential flaw – costs – falls away when
one realises that (a) litigation fees are almost never borne by a state official acting
in her private, as opposed to departmental, capacity; (b) the number of truly
ineluctably to outcomes-based reasoning. If so, then Tsele thus finds himself in bed with critical legal
scholars who charge that the judiciary’s preferred mode of reasoning leads to radical indeterminacy in
virtually all cases. See RM Unger The Critical Legal Studies Movement (1986). As Frank Michelman has
argued, one must take extreme care about laying such a charge without first crediting the Court as
operating with a reasonably coherent set of reasons for its conclusions. See Michelman ‘On the Uses of
Interpretive Charity’ (note 89 above). Perhaps the Court did not say enough, for Tsele’s liking, in EFF I.
If so, then the best response might be a theory regarding judicial intervention with respect to the
legislature’s rule-making powers. In some instances, the rule of law and the principle of accountability
may justify such judicial intervention. In other instances, democratically elected bodies must be allowed
to act – unfettered by lofty court-driven archetypes of a perfect political process. Seventh. It’s rather
sobering to discover that Tsele’s conception of ‘neutrality’ leans so very heavily on Robert Bork’s
‘originalism’. R Bork Coercing Virtue: The World-Wide Rule of Judges (2003). Bork’s ‘originalist’ theory of
constitutional interpretation can hardly be described as neutral. Bork, during his failed Senate confirmation
hearings for a spot on the Supreme Court, steadfastly maintained that if confirmed, he would (a) seek a
reversal of civil rights decisions that had played a role in ending racial segregation; (b) deny women’s
entitlement to reproductive choice; (c) restrict freedom of speech; (d) disentrench entrenched federal
protection for voting rights; and (e) promote a form of executive power largely unchecked by other
branches. As Richard Nixon’s henchman in the firing of Watergate prosecutor Archibald Cox, Bork’s
actions can at least be said to cohere with his beliefs about largely unencumbered executive power. What
we should learn from Borkian claims about ‘neutrality’, ‘originalism’ or ‘virtue’ is exactly how Bork
himself, in word and deed, cashed them out. A Borkean conceit about a juristocracy, emanating from an
apex court that hears but 40 cases a year, strikes this reader as overheated. The courts’ embrace of the
principle of accountability in a handful of cases seems a far cry from ‘coercing virtue’ from other state
actors. What may be troubling the Court is the absence of a viable, grounded, pluralistic and competitive
conception of democratic self-governance. See eg, R Pildes, S Issacharoff & P Anderson The Law of
Democracy: Legal Structure of the Political Process (4th Edition, 2012).
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serious reports of maladministration or illegal behaviour are, per annum, few in
number; and (c) the public bears the costs of this inter-governmental litigation no
matter where the onus falls.
The catalytic actions of various state institutions – and the positive public
reaction to those signals – have hit the reset button on this country’s democratic
project.136 State and society can respond constructively to the pathologies within
our democracy, because at least one South African institution worried about such
eventualities 22 years ago: the Constitutional Court.
The First Certification Judgment Court foresaw the potential for challenges to the
democratic project as initially conceived by the Constitutional Assembly.137 In
rejecting the first draft of the new constitutonal text, the Constitutional Court
limited its gentle rebuff to a mere handful of objections. It quietly insisted on the
presence of special procedures and special majorities for amendments to the Bill
of Rights and special majorities for the removal of the Public Protector and the
Auditor-General. These apparently minor objections to the first new text passed
by the Constitutional Assembly meant that the new state about to take shape would
have to ensure that those who govern are (a) subject to the same strictures as those
they govern; and (b) subject to a degree of accountability that goes significantly
beyond the intermittent exercise of the franchise by the electorate.138 If one
wants precedent for the conclusions reached by the Supreme Court of Appeal
in SABC v DA or the Constitutional Court in Economic Freedom Fighters, it’s all
there in the Constitutional Court’s ur-text. The emphasis placed on safeguarding
136 There’s no guarantee that hitting the reset button will have the desired effect. It could have
untoward results. At the time of press, former President Zuma seems committed to breaking the
ANC’s hold in Kwa-Zulu Natal, and then pressing on to do so nationally. See S Shoba & R Munusamy
‘How the Jacob Zuma Factor Derailed Cyril Ramaphosa’s KZN Pact’ The Sunday Times (10 June 2018); I
Chipkin ‘The Decline of African Nationalism and the State of South Africa’ (2016) 42 Journal of Southern
African Studies 215. Chipkin anticipates a general decline of ANC as a national party and the shift of its
power to specific provinces, in particular KZN. His analysis correctly forecasts losses at the polls (eg,
the municipal elections of 2016) and the party’s partial fragmentation (eg, 2017 elective conference).
Zuma’s original base, KZN, once catapulted him to the Deputy Presidency. That same province now
enables him to remain politically relevant in several other provinces while destabilising the ANC as a
whole. The ‘great unravelling’ might well usher in a state of affairs comparable to that in Brazil. See
M Fisher & A Taub ‘Why Uprooting Corruption Has Plunged Brazil into Chaos’ The New York Times
(14 July 2017). An aggressive judicial commitment to accountability has seen the last two Presidents
impeached, and one on the way to prison. The economy contracted by 8 per cent over 2015 and 2016,
and the current President enjoys a popularity rating in the single digits. Disrupting the standard way of
doing business is clearly not an unalloyed good. Brazil’s travails offer a cautionary note.
137 First Certification Judgment (note 30 above).
138 The relationship between our commitment to accountability and to the rule of law, and our
ability to avert social, economic, political and constitutional crises is a recurring motif in the Court’s
jurisprudence. See Nyathi v Member of the Executive Council for the Department of Health Gauteng & Another
[2008] ZACC 8, 2008 (5) SA 94 (CC) at para 80 (emphasis added)(‘Certain values in the Constitution
have been designated as foundational to our democracy. This in turn means that as pillar-stones of this
democracy, they must be observed scrupulously. If these values are not observed and their precepts not
carried out conscientiously, we have a recipe for a constitutional crisis of great magnitude. In a state predicated
on a desire to maintain the rule of law, it is imperative that one and all should be driven by a moral
obligation to ensure the continued survival of our democracy.’) See also President of the Republic of South
Africa v Modderklip Boerdery (Pty) Ltd [2005] ZACC 5, 2005 (5) SA 3 (CC), 2005 (8) BCLR 786 (CC) at
para 42 (emphasis added)(‘[T]he Constitution requires that the state take ‘reasonable steps … to ensure
that large-scale disruptions in the social fabric do not occur.’)

191

CONSTITUTIONAL COURT REVIEW

two independent institutions – the Public Protector and the Auditor-General –
suggests that the Court anticipated the manner in which institutions committed
to the rule of law could be easily undermined by simple political majorities
determined to avoid meaningful oversight. In this foundational judgment, the
Constitutional Court embeds accountability in our politics, and ensures that the
judiciary might find allies elsewhere in government.
Just as the First Certification Judgment Court in 1996 demonstrated a sharp break
with an authoritarian past and enabled this democratic project to get off the
ground, this narrative of relatively recent re-commitments to accountability and
to the rule of law by the courts, the Public Protector and a panoply of other actors
create the space for a thicker political project. However, space is just that, space.
This reset of our political precommitments – all the way back to 1994 – will only
take South Africa so far. Writing a truly just social democratic narrative to which
the Constitution aspires remains the responsibility of the 50 million people who
are, ultimately, the guardians of the basic law.
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‘Coercing Virtue’ in the Constitutional
Court: Neutral Principles, Rationality
and the Nkandla Problem
Michael Tsele*
The world does not expect logic and precision in poetry or inspirational pop-philosophy;
it demands them in the law. The stuff contained in today’s opinion has to diminish this
Court’s reputation for clear thinking and sober analysis.1

I

Introduction

The outcome in the Nkandla judgment 2 will have pleased many in society. Justice,
some will have thought, had been achieved – in a matter which as the President’s
counsel put it, had ‘traumatised the nation’.3 For those who are interested in
politics, the judgment is refreshing. Yet, for those of us whose principal interest is
the need for consistency and neutrality in constitutional adjudication, the ruling
is deeply disheartening.
From the outset, I need to state my belief that the Court’s decision lacks
substance and rigour. In my opinion, the judgment reads more like a pastoral and
sermonic musing than a well-reasoned decision of the most senior court in South
Africa. It is a quintessential example of an ‘outcome-based’,4 ‘mock-Solomonic’5
and consequentialist decision. Judges, I might add, are not ordinarily expected
to have Holmesian6 writing skills, but since the most meaningful way of holding

* Pupil member of the Cape Bar; LLM Candidate, Faculty of Law, Rhodes University. I am grateful
to participants at the December 2016 Constitutional Court Review conference for their engaging
and thoughtful arguments on this topic (even as I disagree with them). I am also grateful to Rosaan
Kruger, Graham Glover, Warren Freedman and Helen Kruuse for their helpful comments on earlier
drafts. Finally, I would like to thank the editors, David Bilchitz and Raisa Cachalia for their helpful
comments and suggestions on how to better this piece. Any mistakes are of course my own.
1 See Scalia J (dissenting) in Obergefell v Hodges 135 S Ct 2584, 2629 (2015).
2 Economic Freedom Fighters v Speaker of the National Assembly [2016] ZACC 11, 2016 (3) SA 580 (CC),
2016 (5) BCLR 618 (CC)(‘Nkandla’).
3 The President’s counsel made this statement during oral argument at the Constitutional Court
hearing on 9 February 2016.
4 J Lewis ‘The Constitutional Court of South Africa: An Evaluation’ (2009) 125 Law Quarterly Review
440, 443.
5 Ibid. A ‘mock-solominic’ decision is one characterised by apparently patronising or paternalistic
and sanctimonious language and tone.
6 By ‘Holmesian’, I am referring to the United States’ Justice Oliver Wendell Holmes Jnr and South
Africa’s Judge George Neville Holmes. Both jurists were notorious for their excellent writing skills
and clarity of thought. For an account of the latter’s abilities see E Kahn Law, Life and Laughter Encore:
Legal Anecdotes and Portraits from Southern Africa (1999) 132–133.
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judges accountable is through their judgments, one expects Constitutional Court
judgments to exhibit consistent, clear and concise legal reasoning.7
This is important for another two reasons. First, as the highest court in the
land, its judgments bind all other courts.8 Second, the Court is loath to overturn
its own decisions, even if it is wrong. The Court takes the view that judgments
must clearly be wrong.9 With all this on the table, it seems fair to say that the Court
is obliged to take great care to ensure that it issues well-reasoned, lucid and clear
judgments. My point is that it is one thing for judgments to be wrong as a matter
of law; it is quite another for them to be replete with broad platitudes yet lacking
consistency in reasoning.
I must now defend my strong claims. I will start by saying what this article is
not about. It is not about whether the Constitutional Court’s decision in Nkandla
was a morally or socially desirable one. Instead, this article is about whether the
reasoning of the court was based on neutral legal principles rather than on the
Court’s desire to achieve public good. My main focus is on the reasoning of the
Court; that is, the justifications it gives for its conclusions. I intend to show that
these justifications are devoid of sufficient legal substance, rigour and clarity.
My critique of the Court’s reasoning will heavily rely on the concept of ‘neutral
principles of law’ as coined or popularised by Professor Herbert Wechsler in his
famous Holmes lecture ‘Towards Neutral Principles of Constitutional Law’.10 As
I will explain, Wechsler’s main argument was that judges should decide cases
based on neutral principles, which are objective, apolitical legal standards that
‘transcend the case at hand’11 Neutral principles are also criteria that can be said
to arise from reasoned judgement and not merely from judicial fiat or the pursuit
of personal predilections.12
I draw my inspiration from Prof Wechsler’s arguments because I find myself
in a similar situation to him when he felt compelled to make the arguments he
did in his lecture. By this, I mean that I welcomed the outcome in Nkandla as a
citizen, but I dislike it as a scholar.13 In Wechsler’s case, he was dealing with a
7 J Gauntlett ‘The Sound of Silence?’ (2011) Journal of South African Law 226, 227. The author
criticises the Court for its track record of producing judgments that are neither well-reasoned nor clear
and precise.
8 Paulsen v Slip Knot Investments 777 (Pty) Limited [2015] ZACC 5, 2015 (3) SA 479 (CC), 2015 (5) BCLR
509 (CC) at para 13.
9 See Turnbull-Jackson v Hibiscus Court Municipality [2014] ZACC 24, 2014 (6) SA 592 (CC), 2014 (11)
BCLR 1310 (CC) at para 57; Department of Transport v Tasima (Pty) Limited [2016] ZACC 39, 2017 (2)
SA 622 (CC) at para 226 (‘Tasima’). See too Laubscher v Duplan [2016] ZACC 44, 2017 (2) SA 264
(CC) at paras 59–87 (Froneman J, in a lone concurring judgment, effectively accuses the majority of
refusing to overturn a decision which he believes is wrong.) See too J Brickhill ‘Precedent and the
Constitutional Court’ (2010) 3 Constitutional Court Review 79; T Ngcukaitobi ‘Precedent, Separation of
Powers and the Constitutional Court’ 2012 Acta Juridica 148; M Wallis ‘Whose Decisis Must We Stare’
(2018) 135 South African Law Journal 1 at 16–17.
10 The lecture was later published in the Harvard Law Review. See H Wechsler ‘Towards Neutral
Principles of Constitutional Law’ (1959) 73 Harvard Law Review 1.
11 Ibid at 15.
12 Ibid at 11.
13 I am sure every right-thinking citizen would be pleased with the Court ordering a President to
reimburse the state where he is found to have benefitted unduly from excessive expenditure on his
home at the taxpayer’s expense. Therefore, to be clear, I write this article wearing my legal hat and not
my citizen’s hat.
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number of US Supreme Court decisions, primarily Brown v Board of Education14
(a case now widely regarded as the Supreme Court’s most celebrated decision
on the unconstitutionality of segregated public schools for white and black
learners).15 Wechsler appears to have thought Brown was a progressive decision,
and therefore liked it but he was concerned that it may have been based on the
judges’ personal predilections rather than an objective application of law. It is in
this sense that I think Wechsler and I share common ground.
Having outlined aspects that motivate my argument, what follows is an attempt
to show why a measure of neutrality is not only necessary but also an imperative
in South African constitutional adjudication. As stated, I will do so primarily
through the lens of the Nkandla judgment. In Part I, I discuss the meaning of
Wechsler’s neutral principles and my general views on the proper approach
to constitutional adjudication. In Part II, I discuss the nature of the Public
Protector’s Office and the role it plays in our constitutional democracy. I then
proceed to outline the facts surrounding her investigation into the Nkandla issue,
together with a synopsis of her findings. I also discuss the events that precipitated
the Nkandla litigation, together with the gist of the outcome in the case. This
is followed by a further discussion of the High Court’s decision in SABC I,16
which forms an important part of my examination of the Nkandla decision, as the
Constitutional Court emphatically rejected its ratio. Then, in Part III, I discuss
how rationality as a concept is understood in South African constitutional law.
In so doing, I explain the nexus between rationality and neutral principles with a
view to arguing that rationality constitutes a prime neutral principle. Part IV then
sets out how the Nkandla Court failed to apply neutral principles in its reasoning,
with the inevitable finding that the decision is therefore an unprincipled one.
Finally, in Part V, I offer some concluding remarks.

II Neutral Principles: A Constitutional Imperative
As stated previously, Wechsler (and later, other writers, including Robert Bork
and Kent Greenawalt) pioneered the principle of neutrality as a constitutional
imperative in adjudication in his famous, yet controversial, Holmes lecture.17
Wechsler addressed the legitimacy of judicial review, in particular, his concern
that the US Supreme Court was ‘coercing virtue’18 in that it was exercising its

14

Brown v Board of Education of Topeka 347 US 483 (1954)(‘Brown’).
See B Friedman ‘“Neutral Principles” A Retrospective’ (1997) 50 Vanderbilt Law Review 503, 507.
16 Democratic Alliance v South African Broadcasting Corporation [2014] ZAWCHC 161, 2015 (1) SA 551
(WCC)(‘SABC I’).
17 See Wechsler (note 10 above). The article is one of the most cited law review articles of all time;
See F Shapiro & M Pearse ‘The Most Cited Law Review Articles’ (2012) 110 Michigan Law Review 1483,
1489. Notably, Sunstein refers to the article as the ‘most celebrated essay in all of constitutional law’.
C Sunstein ‘Neutrality in Constitutional Law (With Special Reference to Pornography, Abortion and
Surrogacy)’ (1992) 92 Columbia Law Review 1, 5.
18 The term ‘coercing virtue’ is taken from the title of Judge Robert H Bork’s brisk but lucid book
on judicial activism. Bork accused the US Supreme Court of abandoning its task as a neutral arbiter of
disputes and taking sides in cultural wars through enacting in law the social agenda of liberals. That,
he argued, was a coercion of virtue. See RH Bork Coercing Virtue: The World-wide Rule of Judges (2003).
15

195

CONSTITUTIONAL COURT REVIEW

judicial powers in an unprincipled manner.19 By criticising some of the court’s
decisions,20 Wechsler argued that in order to exercise legitimate judicial power,
courts should apply what he termed ‘neutral principles’ when deciding cases.21
He argued that neutrality inter alia required the formulation of adjudicative
principles that were consistent and apolitical. Such principles, he argued, were
ones that should be ‘framed and tested as an exercise of reason and not merely as
an act of wilfulness or will’.22
Wechsler’s primary motivation was his concern that the Supreme Court was
deciding cases based not on general and transcendent principles of law but on the
identities of the parties and on what the consequences of a decision would be.23
This bothered him because as far as he was concerned, a judge should not be
swayed by the potential consequences of his decision.24 The essence of his thesis
is well-captured by Martin Shapiro, who says that, for Wechsler, a judge
[m]ust content himself with the reasonable application of general principles to particular
fact situations. This is not to say that the judge may not look beyond the case before him.
Indeed, the insistence that the judge must take the long view is the hallmark of neutral
standards. But the long view he is to take is not of the practical consequences of his
decision but the long run viability of the standards he enunciates.25

In essence, Wechsler was of the view that judges should not invent legal
principles in order to deal with a particular dispute. This, he charged, would
be ad hoc adjudication26 since it would be tantamount to deciding cases based
solely on their political and social predilections. In order to avoid this type of
unacceptable judging, Wechsler argued that courts must develop and apply
general principles. Courts, he said, should decide cases on grounds of ‘adequate
neutrality and generality, tested not only by the instant application but by others
that the principles imply’.27 A principled decision, he added, ‘is one that rests on
reasons with respect to all the issues in the case, reasons that in their generality
and neutrality transcend any immediate result involved’.28
19

Wechsler (note 10 above) at 20.
Ibid at 22.
21 Wechsler’s main attack was directed at Brown, which he argued presented a conflict between two
associational preferences: the desire by black students to attend school with white students versus the
desire by white students to attend school without blacks. Wechsler argued that there was no principled
basis upon which the court could have chosen one over the other. See Wechsler (note 10 above) at
31–34.
22 In saying this, Wechsler appears to have been motivated by Alexander Hamilton’s declaration
in the Federalist Paper No 78 (‘[T]he judiciary has [and must apply] neither force nor will but merely
judgment.’)
23 Wechsler (note 10 above) at 33–34.
24 In making this assertion, he appears to have been influenced by Justice Benjamin Cardozo’s
remarks in Re Rouss 116 NE 782, 785 (1917)(‘Consequences cannot alter statutes, but may help to fix
their meaning.’) Scholars often cite Justice Cardozo’s remarks when arguing that a judge is unprincipled
for being too preoccupied with the consequences of his decisions.
25 M Shapiro ‘Supreme Court and Constitutional Adjudication: Of Politics and Neutral Principles’
(1962) 31 George Washington Law Review 587, 592.
26 Wechsler (note 10 above) at 12.
27 Ibid at 15.
28 Ibid at 19.
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The generality requirement, Wechsler argued, requires that the principles
that form the basis of a decision must reach beyond the narrow facts and
circumstances of a particular case. In this regard, Greenawalt explains that ‘if an
opinion is so [focused] on the facts of a case that it gives little or no guidance as
to how related situations would be treated, then the opinion fails the generality
criteria’.29 Wechsler’s views elicited widespread academic and judicial responses,
both positive and negative.30 In this regard, I must reiterate that I am aware that
his views, which are widely regarded as positivist, may be thought by some to be
inapposite in the South African constitutional matrix.31 For reasons articulated
below, I beg to differ.
The call for more neutral reasoning in adjudication is also motivated by a
concern that increasingly the South African legal psyche holds out that the
courts are social and political forums.32 Indeed, there has been a suggestion
by some in legal and political circles that because the other political branches
are dysfunctional, the courts have somehow become a legitimate last resort.
This view is misconceived. Not only will it lead to the delegitimisation of the
judiciary (because it will be regarded as just another political institution) it also
deprives the people of certain liberties,33 and leads to what Raoul Berger aptly
termed ‘government by judiciary’.34 My concerns in this regard are heavily
influenced by an observation made by Justice John Marshall Harlan II in his
instructive dissent in Reynolds v Sims, where he said:
[There is] a current and mistaken view of the Constitution and the constitutional function
of the US Supreme Court. This view, in short is that every major social ill in this country
can find its cure in some constitutional principle and that this court should take the lead in
promoting reform when other branches fail to act. The Constitution is not the panacea for
29 K Greenawalt ‘The Enduring Significance of Neutral Principles’ (1978) 78 Columbia Law Review
982, 987.
30 C Black ‘The Lawfulness of the Segregation Decisions’ (1960) 69 Yale Law Journal 421; L Pollack
‘Racial Discrimination and Judicial Integrity: A Reply to Professor Wechsler’ (1959) 108 University of
Pennsylvania Law Review 108; B Wright ‘The Supreme Court Cannot Be Neutral’ (1962) 40 Texas Law
Review 599; V Countryman ‘The Constitution and Job Discrimination’ (1964) 39 Washington Law Review
74; Friedman (note 15 above) at 507; W Horton ‘Neutral Principles of Law and Sheff v O’Neill’ (1998)
30 Connecticut Law Review 219; R Turner ‘On Neutral and Preferred Principles of Constitutional Law’
(2014) 74 Pittsburgh Law Review 433.
31 Judge Dennis Davis is an avid critic of legal positivism and argues that it is constitutionally
inappropriate in South Africa. See for example D Davis ‘The Twist of Language and the Two Fagans:
Please Sir May I Have More Literalism!’ (1996) 12 South African Journal on Human Rights 504; D Davis
‘How Many Positivist Legal Philosophers can be made to Dance on the Head of a Pin? A Reply to
Professor Fagan’ (2012) 129 South African Law Journal 59.
32 See Davis J’s comments in Mazibuko v Sisulu [2012] ZAWCHC 189, 2013 (4) SA 243, 256 (WCC);
and Mazibuko v Sisulu [2013] ZACC 28, 2013 (6) SA 249 (CC), 2013 (11) BCLR 1297 (CC) at para 83.
33 Every time a court settles a highly political dispute, it deprives the citizenry of the right to resolve
that issue through other democratic processes, such as the ballot box. It limits the people’s ability
to exercise ‘active liberty’. See S Breyer Active Liberty: Interpreting our Democratic Constitution (2005);
F Cachalia ‘Separation of Powers, Active Liberty and the Allocation of Resources: The E-Tolling Case
(2015) 132 South African Law Journal 285.
34 See R Berger Government by Judiciary: The Transformation of the Fourteenth Amendment (1977)(Condemns
numerous decisions of the US Supreme Court as examples of judicial overreach and undue activistism.
These arguments were developed further in his seminal article entitled ‘Constitutional Interpretation
and Activist Fantasies’ (1993) 82 Kentucky Law Journal 1.)
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every blot of public welfare nor should this court, ordained as a judicial body, be thought
of as a general haven for social reform.35

It is true that in the age of ‘transformative constitutionalism,’36 with all its lofty
promises about social and economic revolutions through law,37 it may be thought
that my restrained approach and yearning for the application of neutral principles
(read together Justice Harlan II’s remarks) is inappropriate in the South African
context.38 I disagree. My views are similar to those held by some of our country’s
leading jurists.39 For example, only recently, Justice Wallis said:
[T]here is a grave difficulty if we pretend that every … problem can find its solution in the
provisions of the Constitution. It risks devaluing our most prized legal instrument as every
disappointed litigant treats its terms as a grab bag into which they can dip in the hope of
receiving relief from our highest court. That is a path that should be actively discouraged
and eschewed by the courts.40

The potential abuse of the Constitution by both litigants and the courts motivate
me to call for restraint through urging interpreters of the law to engage in neutral
and principled reasoning, as opposed to approaches that are outcomes based.
The call for neutral, principled and consistent adjudication is, in my view, timely
for another reason. The number of dissenting judgments in the Constitutional
Court is increasing and it is clear that the differences between the judges’ views

35 Reynolds v Sims 377 US 533, 589 (1964). See too W Rehnquist ‘The Notion of a Living Constitution’
(1976) 54 Texas Law Review 693.
36 K Klare ‘Legal Culture and Transformative Constitutionalism’ (1998) 14 South African Journal
on Human Rights 146, 150; P Langa ‘Transformative Constitutionalism’ (2006) 17 Stellenbosch Law
Review 351, 351–355; J Froneman ‘Legal Reasoning and Legal Culture: Our “Vision” of Law’ (2005)
3 Stellenbosch Law Review 4; D Moseneke ‘Fourth Bram Fischer Memorial Lecture: Transformative
Adjudication’ (2002) South African Journal on Human Rights 309.
37 Klare (note 36 above) at 150 (‘By transformative constitutionalism I mean a long-term project of
constitutional enactment, interpretation, and enforcement committed … to transforming a country’s
political and social institutions and power relationships in a democratic, participatory and egalitarian
direction … Transformative constitutionalism connotes an enterprise of inducing large scale social
change through nonviolent political processes grounded in law.’)
38 See S Liebenberg Socio-economic Rights Adjudication under a Transformative Constitution (2009) 44–49.
The author appears to suggest that Wechsler’s neutral principles are inapposite in the South African
context. This, she argues, is because they require a formalistic and value-free approach to adjudication.
She is, in my view, mistaken. Wechsler thoroughly appreciated that adjudication cannot be completely
value-free and that absolute neutrality was impossible. He however urged judges to strive towards
neutrality as far as they can. For an explanation of my point, see L Ackermann ‘Constitutional
Comparativism in South Africa’ (2006) 123 South African Law Journal 497, 515–516.
39 See, for example, L Ackermann Human Dignity: Lodestar for Equality in South Africa (2012) 288 (The
author, a former Constitutional Court judge, embraces Wechsler’s neutral principles and argues that
in the realm of South African equality law, human dignity should be the neutral principle that guides
constitutional interpretation and adjudication.)
40 M Wallis ‘The Common Law’s Cool Ideas for Dealing with Ms Hubbard’ (2015) 132 South African
Law Journal 940.
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are becoming sharp and heated.41 Importantly, most of these judgments differ
on substantive principle rather than mere factual disagreements.42 As such,
the need for consistency is made greater by the fact that members of the Court
are themselves calling each other out for failing to be neutral and consistent
in adjudication.43 My call for neutral adjudication might not take South African
jurisprudence to where we want it to be, or should be, but it is certainly a good
starting point.
I should add that my call for neutrality does not mean a return to the apartheid
era’s overly formalistic adjudication methods, which were often divorced
from context and reality.44 Neutral principles are not, as Bork in the US45 and
Ackermann46 in South Africa have pointed out, completely valueless or rights
limiting. Neutral principles are therefore not inconsistent with our constitutional
project.47 Moreover, neutral and principled adjudication is consistent with the
tenets of the rule of law, a foundational value of our democracy, not least because
it fosters legal predictability and certainty.48
Having explained what neutral principles are, and why I believe South African
judges would be well placed to adhere to them, I shall now turn to a discussion of
the circumstances and legal context out of which Nkandla emerged.

III The Nkandla Problem
In sketching the background from which the Nkandla judgment emerged, it is
necessary to understand the role that the Office of Public Protector plays (alongside
six other institutions established in terms of Chapter 9 of the Constitution) in
supporting and strengthening South Africa’s constitutional democracy.49 In
particular, this institution is independent and subject only to the Constitution50
41 See Tasima (note 9 above) at paras 221–223 and 231, in particular the judgments of Zondo and
Froneman JJ and the manner in which they disagree. See too City of Tshwane Metropolitan Municipality
v Afriforum [2016] ZACC 19, 2016 (6) SA 279 (CC) in particular the concurring judgment of Jafta J
and the dissent by Cameron and Froneman JJ. The judges exchange harsh words, with the dissenting
justices effectively claiming that Jafta J accuses them of harbouring racist sympathies, see para 29 (‘It is
a grave insinuation that we seek to justify the protection of cultural rights under the guise of racism.’)
42 See too Economic Freedom Fighters v Speaker of the National Assembly [2017] ZACC 47, 2018 (2) SA
571 (CC) at para 223 (Mogoeng CJ, dissenting, refers to the majority judgment as a ‘textbook case of
judicial overreach’.)
43 See Tasima (note 9 above) at para 221.
44 Most opponents to the adoption of ‘neutral principles’ in South Africa, often (wrongly) assume
that it would lead to apartheid-era type adjudication. See P De Vos ‘A Bridge too Far: History as
Context in the Interpretation of the South African Constitution’ (2001) 17 South African Journal on
Human Rights 1, 3–5.
45 R Bork ‘The Constitution, Original Intent and Economic Rights’ (1986) 23 San Diego Law Review
823.
46 L Ackermann ‘Equality and the South African Constitution: The Role of Dignity’ (2000) 60
Heidelberg Journal of International Law 537.
47 Ibid.
48 See Ex Parte Minister of Safety and Security: In Re S v Walters [2002] ZACC 6, 2002 (4) SA 613
(CC) at para 57; K Malan ‘The Rule of Law Versus Decisionism in the South African Constitutional
Discourse’ (2012) 45 De Jure 272. See too R Bork ‘Styles in Constitutional Theory’ (1985) 26 South Texas
Law Journal 383.
49 Constitution s 181(1).
50 Constitution s 181(2).
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and is required to exercise its duties impartially and to perform its functions
without fear, favour or prejudice.51 Suspected unethical and improper conduct
(such as maladministration) is subject to this Public Protector’s investigatory
powers. Once an investigation is finalised, the Public Protector must produce a
report.52 Importantly, the Public Protector is not a ‘passive adjudicator between
citizens and the state, relying upon evidence that is placed before him or her
before acting’ and may thus (in the course of preparing a report) be expected to
take positive action in certain circumstances.53 For this reason the Constitution
empowers the Office ‘to take appropriate remedial action’.54 In short, the Public
Protector is a constitutionally recognised watchdog55 who is responsible for
investigating state organs to ensure that they practice good governance56 and
that there is an ‘effective public service which maintains a high standard of
professional ethics’.57 Important to note when examining the Nkandla problem
is that s 181(5) of the Constitution states that the Office is ‘accountable to the
National Assembly, and must report on [its] activities and performance of [its]
functions to the Assembly’.58 Moreover, the Office’s constitutionally sourced
powers and functions are supplemented by national legislation,59 particularly
the Public Protector Act.60 This legislation elaborates on the powers and
administrative functions of the Office. Having briefly explained the nature of
the Public Protector’s Office, I now turn to discuss the events and subsequent
litigation surrounding the Nkandla debacle.
During 2011, the then Public Protector, Thuli Madonsela, launched an
investigation into allegations of corruption and impropriety concerning the
installation and upgrading of security facilities at the private residence of former
President Zuma. This was after several South Africans, including a member of
Parliament, complained that state resources were being abused in order to benefit
the President’s private interests.61 It was also alleged that there was no legal
basis for the upgrades or that even if such authority existed, it was excessive and
constituted unacceptable expenditure.62 It was further alleged that procurement
51

Ibid.
Constitution s 182 (1)(b).
53 Ibid.
54 Constitution s 182(1)(c). For an interesting discussion on the import of the words ‘appropriate
remedial action’ see L Wolf ‘The Remedial Action of the “State of Capture” Report in Perspective’
(2017) 20 Potchefstroomse Elektroniese Regsblad 1.
55 See generally CJ Tchawouo Mbiada ‘The Public Protector as a Mechanism of Political
Accountability: The Extent of its Contribution to the Realisation of the Right to Access Adequate
Housing in South Africa’ (2017) 20 Potchefstroomse Elektroniese Regsblad 1.
56 Constitution s 182(1).
57 Certification of the Constitution of the Republic of South Africa, 1996 [1996] ZACC 26, 1996 (4) SA 744
(CC), 1996 (10) BCLR 1253 (CC) at para 161.
58 Constitution s 181(5).
59 Constitution s 182(2).
60 Act 23 of 1994.
61 Office of the Public Protector Secure in Comfort: Report on an Investigation into Allegations of Impropriety
and Unethical Conduct Relating to the Installation and Implementation of Security Measures by the Department of
Public Works at and in Respect of the Private Residence of President Jacob Zuma at Nkandla in the KwaZulu-Natal
Province (2014)(‘Secure in Comfort Report’) 8.
62 Ibid.
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processes had been flouted and that this had resulted in wasteful expenditure
and that the President was guilty of unethical behaviour for his complicity in the
project.63
In March 2014, the Public Protector issued her landmark Secure in Comfort
Report. She found that the expenditure by the state had been reckless and opulent,
particularly in respect of the non-security upgrades. In this regard, she found
that the state had flouted procurement processes and that the former President
had misled Parliament by saying that his family had built its own houses in their
Nkandla homestead and that the state ‘had not built any for it or benefited them’.64
The Public Protector described the President’s contentions as ‘not true’.65 She
also found the President guilty of violating the Executive Members’ Ethics Act66
(read with the Executive Ethics Code) in that he failed to ‘act in protection of
state resources’.67 This, she said, constituted conduct inconsistent with his duties
as a member of the Cabinet and, therefore, by necessary consequence, a violation
of s 96 of the Constitution.68
In sum, the Public Protector found that the President had failed to act in
accordance with his constitutional fiduciary duties by accepting undue benefits
flowing from the improper use of state resources.69 In line with her powers
to take appropriate remedial action,70 she directed the President to pay back a
fair portion of the money spent on the residence.71 She further directed that
he determine this amount with the assistance of the National Treasury and
the South African Police Service (SAPS).72 The President was also ordered to
reprimand the cabinet ministers who were involved for their reckless handling of
the project.73 Additionally, the President was directed to report to the National
63

Ibid.
Ibid at 438.
65 The Public Protector, however, conceded that the President’s misleading of Parliament may have
been unintentional because she found plausible his explanation that when he addressed Parliament, he
had in mind his family’s dwellings and not other structures, such as the visitor’s centre.
66 Act 82 of 1998.
67 She argued that the President ought to have taken steps to ensure that the cost, scale and
affordability of the upgrades were within reasonable bounds. This is even more so when one has
regard to the fact that there had been widespread media reports from early stages of construction
about the extravagant nature of the project.
68 Constitution s 96 (conduct of Cabinet Members and Deputy Ministers) states:
‘(1) 	Members of the Cabinet and Deputy Ministers must act in accordance with a code of ethics
prescribed by national legislation.
(2) Members of the Cabinet and Deputy Ministers may not—
(a) undertake any other paid work;
(b)	act in any way that is inconsistent with their office, or expose themselves to any situation
involving the risk of a conflict between their official responsibilities and private interests;
or
(c)	use their position or any information entrusted to them, to enrich themselves or improperly
benefit any other person.’
69 Secure in Comfort Report (note 61 above) at 437–439.
70 Constitution s 182(1)(c).
71 This concerned the non-security related costs of the upgrades, including the visitor’s centre,
cattle kraal, chicken run, swimming pool and tuck-shop.
72 Secure in Comfort Report (note 61 above) at 438.
73 The primary culprits were the Minister of Public Works (Geoff Doidge and then later Thulas
Nxesi) and then Minister of Police, Nathi Mthethwa.
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Assembly within 14 days with his comments and plan of action in relation to the
Public Protector’s report.74
A protracted political storm followed her findings. The African National
Congress (ANC) slammed Madonsela,75 with its Secretary-General repeatedly
accusing her of playing politics.76 Opposition parties on the other hand (perhaps
predictably) lauded the Public Protector’s conclusions and called for the President
to resign.77 What matters, however, is that the President failed to comply with
the remedial action by directing the Minister of Police – as part of a parallel
process to the one ordered by the Public Protector – to determine whether he was
personally liable to pay for any of the costs relating to the security upgrades. The
Minister in turn conducted his own investigations into the Nkandla issue and,
contrary to the Public Protector’s instructions, determined that the President was
not liable to pay anything.78
In addition, Parliament itself conducted its own investigation and, in August
2015, it constituted a Parliamentary Ad Hoc Committee to deal with the Nkandla
debacle. The committee rejected the Public Protector’s findings and in doing
so exonerated the President of any wrongdoing.79 Notably, it concluded that the
Public Protector had ‘grossly exaggerated the scope, scale and cost of the Nkandla
project with the result that South Africans were misled about the opulence of the
private residence of the President’.80 Parliament later voted to adopt the ad hoc
committee’s resolution.81 Opposition parties rejected the parliamentary process,
calling it a sham. They insisted that the President was obliged to comply with
the Public Protector’s remedial action. The argument was that the Minister
and Parliament’s conduct, in exonerating the President, effectively sought
unconstitutionally to set aside, undermine and circumvent the Public Protector’s
report and consequent remedial action.
The President’s failure to comply with the report resulted in a political
party, the Economic Freedom Fighters (EFF) later joined by the Democratic
Alliance, instituting legal proceedings in the Constitutional Court requesting
that the President’s conduct be declared unconstitutional. The EFF also alleged
that Parliament’s exoneration of the President had been an unlawful attempt to
set aside the Public Protector’s findings, and that in so doing, Parliament had
failed to fulfil its constitutional duty to hold the President (as a member of the
Executive) accountable as required by s 181(5) of the Constitution.
74

Secure in Comfort Report (note 61 above) at 438.
‘ANC Responds to Nkandla Report’ Sowetan Live (20 March 2014), available at http://www.
sowetanlive.co.za/news/2014/03/20/anc-responds-to-nkandla-report.
76 Ibid.
77 C Bailey, N Olifant & J Wicks ‘Pay Back and Resign: Opposition Parties want President to Return
79m’ Sunday Tribune (24 March 2014).
78 Statement issued by the Office of the ANC Chief Whip (28 May 2015), available at http://www.
politicsweb.co.za/news-and-analysis/nkandla-nhlekos-report-appreciated--office-of-anc-.
79 Statement issued by Chairperson of the Ad Hoc Committee, Cedric Frolick ‘Nkandla: Ad hoc committee
adopts Nhleko report’ (6 August 2015), available at http://www.politicsweb.co.za/news-and-analysis/
nkandla-ad-hoc-committee-adopts-nhleko-report--par.
80 Ibid.
81 Ibid.
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The judgment considered several important issues. The main issue concerned
the nature and purpose of the Public Protector’s Office, including the ambit of
its constitutional and statutory powers. The focus was on whether its powers
included the ability to issue binding orders. The Court held that the Public
Protector had the power to take binding remedial action and that the only way to
avoid compliance would be through having the report set aside through judicial
review.82 In line with this conclusion, the Court held that the President was
bound by the remedial action taken against him by the Public Protector and that
his failure to abide by it constituted a violation of his constitutional obligations.83
In respect of Parliament’s conduct, the Court found that its resolution to reject
the Public Protector’s findings was unlawful as such findings and remedial action
could only be set aside by a court of law and that its move to absolve the President
of any liability was inconsistent with its duties and obligations in terms of the
Constitution.84 In line with its findings, the Court ordered the National Treasury
to determine the costs of the non-security upgrades at the President’s homestead
and to work out a reasonable percentage for the President to pay.85 Finally, the
Court ordered the President to reprimand the Ministers involved in the project,
in line with the Public Protector’s original directions.86
While the decision was widely welcomed in the media as a victory for the rule
of law, I will demonstrate that the decision was characterised by a failure to apply
neutral legal principles. In doing so, I start by discussing SABC I, which was
the prelude to the Constitutional Court’s decision in Nkandla. This is important
because a crucial aspect of the Nkandla decision was its rejection of the reasoning
and ultimate conclusion in SABC I. In particular, the High Court held that the
Public Protector’s findings and remedial actions were not binding. It further held
that if a subject of a decision did not wish to comply with any remedial action,
then the subject had to set out rational grounds for non-compliance.87
As stated, SABC I was arguably the first decision where a court of law was
called upon to decide the pointed question of whether the Public Protector’s
powers included the ability to make binding orders.88 The Public Protector
argued that on a proper construction of s 182(1)(c) of the Constitution read with
the Public Protector Act, her powers were binding and enforceable and that any
other interpretation would render her institution toothless and ineffective. The
factual issue at the centre of the litigation was the lawfulness of the SABC Board’s
82

Nkandla (note 2 above) at para 82.
The specific provisions were s 83(b) read with s 181(3) and s 182(1)(c) of the Constitution.
84 Nkandla (note 2 above) at para 105. The provisions violated were s 42(3), s 55(2)(a) and (b) and
s 181(3) of the Constitution.
85 Nkandla (note 2 above) at para 105.
86 Ibid.
87 The SABC I decision was overturned by the Supreme Court of Appeal on precisely the same
grounds advanced by the Nkandla Court. See South African Broadcasting Corporation Soc Ltd v Democratic
Alliance [2015] ZASCA 156, 2016 (2) SA 522 (SCA)(‘SABC II’).
88 Previously, the most notable judgment on the Public Protector’s powers was Public Protector v Mail
and Guardian Ltd & Others [2011] ZASCA 108, 2011 (4) SA 420 (SCA). The case concerned the nature
of the duties of the Public Protector to investigate reports and complaints of corruption. The court
held that the Public Protector is not an impartial adjudicator like a court, and has the duty to take
proactive action where this is necessary to arrive at the truth.
83

203

CONSTITUTIONAL COURT REVIEW

appointment of Hlaudi Motsoeneng as the permanent Chief Operation Officer
(COO) of the organisation. The appointment was made notwithstanding that
the Public Protector had issued a report that found Motsoeneng to have behaved
unethically by, amongst other things, misrepresenting his qualifications to
the SABC, making irregular appointments and unilaterally raising salaries of
certain employees during his stint as acting COO. In line with her findings,
she recommended that the SABC board institute a disciplinary hearing against
Motsoeneng and to report to her within 30 days detailing the steps it would take
to comply with her directives.
No disciplinary action was taken. Instead, Motsoeneng was appointed as the
permanent COO. The Communications Minister and SABC board justified this
appointment by claiming that it had sought the advice of an independent law firm
to investigate all the issues raised by the Public Protector and were satisfied by the
firm’s opinion, which cleared Motsoeneng of any wrongdoing. The Democratic
Alliance instituted legal proceedings to set aside the appointment on grounds of
rationality. The Public Protector argued that the Minister and board had no legal
standing to ignore her findings absent a review by a court of law. The court rejected
this proposition holding that her powers are akin to that of an ombudsman89 who
‘ordinarily do not possess any powers of legal enforcement’.90 The court further
stated that neither the Public Protector Act nor the Constitution contained any
provision stating that the Public Protector had the power to make binding and
enforceable orders.91 The court, however, found that the Public Protector’s
finding and remedial action could not simply be disregarded; there needed to be
good reasons for doing so. As Schippers J put it:
The fact that the findings and remedial action taken against the Public Protector are
not binding decisions does not mean that these findings and remedial action are mere
recommendations, which an organ of state may accept or reject … It seems to me that
before rejecting the findings of the Public Protector, the relevant organ of state must have
cogent reasons for doing so, that is, for reasons other than merely a preference for its own
view.92

The court further stated that a decision to accept or reject the Public Protector’s
findings and remedial action constitutes an exercise of public power and therefore
has to be rational.93 It went on to find that the SABC board had provided no
grounds for its decision to reject the Public Protector’s findings and remedial
action.94 The court also found that Minister had not shown that she had taken
all the Public Protector’s findings against Motsoeneng into serious consideration
prior to authorising his permanent appointment, thereby rendering her decision
irrational.95 The appointment was accordingly declared unlawful and set aside.
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Ibid at para 55.
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The importance of the SABC I decision lies in its established precedent to the
effect that the Public Protector does not have the competence to issue binding
orders. The Supreme Court of Appeal in SABC II overturned this aspect of
the High Court’s decision. Thus, when the Nkandla matter came before the
Constitutional Court it essentially had to decide on two competing views of the
Public Protector’s powers. Ultimately, the Court favoured the binding approach.
In adopting essentially the same reasoning as the SABC II decision, the Court
concluded that the Public Protector had the power to issue binding orders. In the
context of analysing the Nkandla decision (through the lens of neutral principles)
I shall argue that the Constitutional Court failed adequately to show that the
SABC I decision was incorrect, and that when one analyses the reasoning of the
two decisions, it appears that Schippers J’s decision is the more neutral one, for
he does not apply a standard invented or fashioned specifically to address the
Nkandla problem but rather a general standard that would transcend the factual
context at hand. Before I do this, I shall explain the concept of rationality as it is
used in South African law, given its centrality to my argument.

IV R ationality as a Constitutional Principle in South Africa
A Rationality as a Prime Neutral Principle
The South African Constitutional Court has in a series of cases reiterated
and entrenched the principle that every exercise of public power is subject to
the Constitution96 and is thus susceptible to judicial review.97 This constraint
on exercises of public power is governed by the rule of law in s 1(c) of the
Constitution,98 a key element of which is the principle of legality and its
requirement that all exercises of public power must, at the very least, be lawful
and rational to pass constitutional muster.99 In respect of rationality specifically,
Chaskalson P in Pharmaceutical Manufacturers stated that:
What the Constitution requires is that public power … be exercised in an objectively
rational manner. … Rationality in this sense is a minimum threshold requirement
applicable to the exercise of all public power by members of the executive and other
functionaries. Action that fails to pass this threshold is inconsistent with the requirements
of our Constitution and therefore unlawful.100

96 See New National Party v Government of the Republic of South Africa [1999] ZACC 5, 1999 (3) SA 191
(CC), 1999 (5) BCLR 489 (CC) at paras 19 and 24; United Democratic Movement v President of the Republic of
South Africa [2002] ZACC 21, 2003 (1) SA 495 (CC), 2002 (11) BCLR 1179 (CC) at para 55.
97 Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan Council [1998] ZACC 17,
1999 (1) SA 374 (CC), 1998 (12) BCLR 1458 (CC) at paras 56–58. (The Court interpreted legality to
mean ‘the legislature and executive in every sphere are constrained by the principle that they may
exercise no power and perform no function beyond that conferred upon them by law’.) See too Kaunda
v President of South Africa [2004] ZACC 5, 2005 (4) SA 235 (CC) at para 244.
98 For excellent discussions on the rule of law, see A Price ‘The Evolution of the Rule of Law’ (2013)
130 South African Law Journal 649; T Bingham The Rule of Law (2010).
99 Pharmaceutical Manufacturers Association of South Africa: In re Ex Parte President of the Republic of South
Africa [2000] ZACC 1, 2000 (2) SA 674 (CC), 2000 (3) BCLR 241 (CC)(‘Pharmaceutical Manufacturers’)
at paras 89–90.
100 Ibid at paras 89–90.
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In effect, for an exercise of public power to be rational, it must not be arbitrary
or display ‘manifest naked preferences’.101 In applying the rationality test, a court
essentially employs a relatively deferent means–ends analysis to determine whether
there is a causal connection or relationship between the conduct in question and
the purpose of the power.102 In Booysen Gorven J, after critically engaging with a
number of authorities, aptly captured the nature of a rationality enquiry by noting
that the test is twofold:
Firstly, the [decision maker] must act within the law and in a manner consistent with the
Constitution. He or she therefore must not misconstrue the power conferred. Secondly,
the decision must be rationally related to the purpose for which the power was conferred.
If not, the exercise of the power would, in effect, be arbitrary and at odds with the rule
of law.103

Although rationality review is generally regarded to be a deferential method
of review,104 critics have argued that if left unchecked it can form the basis for
undue judicial activism.105 This can be seen, for instance, in the expansion of
rationality review to include the duty to take into account relevant considerations
and further, to cover the entire decision-making process by which a decision was
reached.106 There is also frequent disagreement on the nature of the rationality
standard,107 a prime example of which was Merafong where Van der Westhuizen J,
writing for the majority, noted the differences in opinions with the dissenting
judgments by saying:
We disagree on the rationality standard to be applied in this matter. I recognise that
legislative conduct must be rational, but, in my respectful view, the judgment of my
esteemed colleague goes beyond a constitutionally appropriate application of the
requirement of rationality.108

That said, what is clear is that the principle does not give courts carte blanche
to strike down legislative enactments or governmental conduct merely because
it deems the acts unwise, morally questionable or because it thinks that there
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Prinsloo v Van der Linde Prinsloo [1997] ZACC 5, 1997 (3) SA 1012 (CC)(‘Prinsloo’) at para 36.
Affordable Medicines Trust v Minister of Health [2005] ZACC 3, 2006 (3) SA 247 (CC), 2005 (6) BCLR
529) (CC) at para 74. Note, that in respect of impugned legislative enactments the test is whether the
law is rationally related to a legitimate government purpose. Ibid at para 25.
103 Booysen v Acting National Director of Public Prosecutions [2014] ZAKZDHC 1, 2014 (2) SACR 556
(KZD)(‘Booysen’) at para 15.
104 Ibid at para 43.
105 See A Price ‘Rationality Review of Legislation and Executive Decisions: Poverty Alleviation Network
and Albutt’ (2010) 127 South African Law Journal 580, 581; L Kohn ‘The Burgeoning Constitutional
Requirement of Rationality and the Separation of Powers: Has Rationality Review Gone Too Far?’
(2013) 130 South African Law Journal 810; IM Rautenbach ‘Rationality Standards of Constitutional
Judicial Review and the Risk of Judicial Overreach’ (2018) 1 Tydskrif vir die Suid-Afrikaanse Reg 1.
106 Democratic Alliance v President of the Republic of South Africa [2012] ZACC 24, 2013 (1) SA 248 (CC),
2012 (12) BCLR 1297 (CC)(‘Simelane’) at paras 34 and 39.
107 A more recent example of such disagreements is Electronic Media Network Limited v e.tv (Pty) Limited
[2017] ZACC 17; 2017 (9) BCLR 1108 (CC).
108 Merafong Demarcation Forum v President of the Republic of South Africa [2008] ZACC 10, 2008 (5) SA
171 (CC), 2008 (10) BCLR 968 (CC)(‘Merafong’) at para 8.
102
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are better methods for achieving the desired goals.109 The courts may thus not
second-guess the legislature or the executive.110 Furthermore, in Bel Porto, the
Court emphasised that the mere fact that there may be more than one rational
way of dealing with a particular problem does not make the choice to prefer one
means, over another, irrational.111
The effect of the development of the rationality doctrine is that regardless of
the nature of the issue at hand or the identities of the parties, once there is an
exercise of public power, rationality principles come into play. Since it applies
in a wide variety of circumstances, the principle meets Wechsler’s requirement
that judicial tests be formulated in such a way that they transcend the immediate
dispute.112 Put differently, rationality is neutral because the lawfulness of an
act does not turn on its desirability or its social consequences.113 Accordingly,
whether one is dealing with a decision to appoint a senior public prosecutor,114
a decision not to prosecute,115 a decision by the executive arm of government to
withdraw from a treaty,116 or a decision on whether reasons must be given as to
why an aspirant judge was not recommended for appointment,117 courts have
been able to review and set aside actions based on the principle of rationality. It
is for that reason that I say the rationality doctrine comfortably meets Wechsler’s
demand that courts must apply standards that go beyond the particular facts of a
case.118 As a standard that applies across the board to all exercises of public power
irrespective of the nature of the issue at hand, rationality is a sufficiently general
standard,119 which if properly applied, allows judges to avoid deciding cases based
on their personal predilections or sympathies towards particular litigants.
Moreover, in Prinsloo,120 the Court explained that at the centre of the
rationality principle is the need to avoid public power being exercised in a

109 East Zulu Motors (Pty) Limited v Empangeni/Ngwelezane Transitional Local Council [1997] ZACC 19,
1998 (2) SA 61 (CC) at para 24.
110 Poverty Alleviation Network v President of the Republic of South Africa [2010] ZACC 5, 2010 (6) BCLR
520 (CC) at para 66.
111 Bel Porto School Governing Body v Premier, Western Cape [2002] ZACC 2, 2002 (3) SA 265 (CC), 2002
(9) BCLR 891 (CC) at para 45.
112 Wechsler (note 10 above) at 27.
113 S v Jordan (Sex Workers Education and Advocacy Task Force & Others as Amici Curiae [2002] ZACC 22,
2002 (6) SA 642 (CC), 2002 (11) BCLR 1117 (CC) at para 30.
114 Simelane (note 106 above).
115 Democratic Alliance v Acting National Director of Public Prosecutions [2016] ZAGPPHC 255, 2016 (2)
SACR 1 (GP).
116 Democratic Alliance v Minister of International Relations and Cooperation (Council for the Advancement of the
South African Constitution Intervening) [2017] ZAGPPHC 53, 2017 (3) SA 212 (GP).
117 Judicial Service Commission v Cape Bar Council [2012] ZASCA 115, 2013 (1) SA 170 (SCA).
118 Wechsler (note 10 above) at 27.
119 This does not mean that each case is not decided on its particular facts. All it means is that the
legal principle enunciated in the case must be capable of being applied to other similar circumstances.
Cases should not be decided through formulating or inventing legal principles in order to deal with a
particular set of facts. This much was acknowledged by Wallis AJ in Makate v Vodacom [2016] ZACC
13, 2016 (4) SA 121 (CC), 2016 (6) BCLR 709 (CC) at para 160.
120 Prinsloo (note 101 above) at para 36.
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manner that manifests ‘naked preferences’.121 One of Wechsler’s principal
arguments was that neutrality was central to the legitimate exercise of judicial
power, for it would ensure that the Supreme Court does not function as a
‘naked power organ’ (that is, a body whose decisions are informed by personal
preferences as opposed to consistent legal principles).122 What we see here is a
clear nexus between rationality and neutrality through the need to ensure that
public power is not exercised in an arbitrary or whimsical manner.
Finally, because the rationality principle applies ‘across the board’, it meets
Wechsler’s requirement that a legitimate principle is one that provides ‘guidance
on the potential outcome of a different case where the principle might be
applied’.123 In other words, it is trite that for the exercise of public power to
be constitutional, it has to be rational. The principle of rationality provides a
process of reasoning that can be expected of public officials. It also provides
a process of reasoning against which lawyers can test whether a particular act
is or will be constitutional.124 It is this process of reasoning that provides a
common language for us to be able to legitimately and constructively criticise
a court when we believe it has erred.
Having explained why I believe rationality is a neutral principle, it is
necessary to explain why it ought to have been the principle that guided the
Court in Nkandla.
B Rationality as Default Neutrality
In Nkandla, the Constitutional Court dismissed the High Court’s view in SABC I
that the Public Protector’s powers were not binding but that compliance could
nevertheless be avoided by providing rational reasons.125 Does the Court’s
reasoning in this regard bear scrutiny? My argument here is that there was no
principled reason, as matter of law, to discard Schippers J’s reasoning, other than
a desire to achieve an outcome viewed as noble.
In developing this argument, the starting point is to note that the Constitution
does not set forth a standard, criterion or threshold in respect of the force and
effect of decisions relating to the Public Protector or indeed any other Chapter 9

121 See too Union of Refugee Women v Director: Private Security Industry Regulatory Authority [2006] ZACC
23, 2007 (4) SA 395 (CC), 2007 (4) BCLR 339 (CC) at para 36; Nyathi v Member of the Executive Council
for the Department of Health Gauteng [2008] ZACC 8, 2008 (5) SA 94 (CC) at para 140; Simelane (note 106
above) at para 93.
122 See Wechsler (note 10 above).
123 Greenawalt (note 29 above) at 988.
124 I do not mean to say that lawyers will be able to make such determinations with perfect accuracy.
Law is never black and white. It is therefore not surprising that the rationality principle itself has
not been applied in a manner that is perfectly consistent. See M Du Plessis & S Scott ‘The Variable
Standard of Rationality Review: Suggestions for Improved Legality Review’ (2013) 130 South African
Law Journal 597. In any event, what the law requires is reasonable clarity, not perfect lucidity. See Savoi
v National Director of Public Prosecutions [2014] ZACC 5, 2014 (5) SA 317 (CC) at para 20.
125 It is important to note that the ‘true rationality’ of non-compliance would be tested on review. A
party who refuses to comply can inform the Public Protector or the complainant and provide reasons.
If neither the Public Protector nor the complainant is satisfied, he or she could approach a court which
would make the final determination on the rationality of those reasons.
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institution.126 It does not state whether such decisions ought to be binding or not
in the same manner in which it does in respect of court orders.127 In the absence of
a standard set forth in the Constitution, in my view, the Nkandla Court could only have
exercised one of the following options: the first option was to develop and apply a
standard that would equally apply to all Chapter 9 institutions,128 in line with the
generality requirement of neutrality. The alternative option was to use a default
(or baseline)129 principle in respect of how the exercise of public power must be
governed or guided. That default position is the principle of rationality.
In sum, it seems to me that the rationality principle is a prime neutral principle
that ought to have been applied in the Public Protector cases, not because of my
personal preference for any particular standard or the desirability of a particular
outcome in those cases. I deem rationality to be an eminent neutral principle
because it is the only legal standard that applies in every instance where there is
an exercise of public power. As a result, it curbs a court’s ability to decide a case
based on its aim to reach a desired goal and in doing so, limits the power of a
court to fashion or invent a principle in order to decide a particular case in a
particular way. Having explained why I believe the rationality principle is neutral,
I shall now turn to a discussion of why the reasoning in the Nkandla decision fails
the test of neutrality.

V Why the Nkandla Decision Fails the Test of Neutrality
In my view, the Nkandla decision fails the test of neutrality for at least five reasons.
These reasons must be understood within the context of my view that the Court
failed adequately to justify that the ‘binding standard’ had been neutrally derived,130

126 As an aside, I find it problematic that judges tend to develop judicial tests, which often have
no grounding in the text or language of the Constitution. The danger of this is that these tests end
up being meaningless ruses which allow judges to reach decisions that they prefer. See Whole Woman’s
Health v Hellerstedt 579 US (2016) at 11–14 (Thomas J dissenting). Closer to home, see C Courtis
‘Rationality, Reasonableness and Proportionality: Testing the Use of Standards of Scrutiny in the
Constitutional Review of Legislation’ (2011) 2 Constitutional Court Review 37.
127 Constitution s 165(5) states that all court orders are binding in nature. Notably, no similar
provision exists in respect of the findings of Chapter 9 institutions.
128 Building on Wechsler’s argument, the venerable Judge Bork argued that it is not sufficient for
courts to merely apply neutral principles. Principled adjudication requires that principles also be
neutrality derived. I agree. See RH Bork ‘Neutral Principles and Some First Amendment Problems’
(1971) 47 Indiana Law Review 1 at 7.
129 I emphasise the word ‘mandatorily’ because, as Judge Bork pointed out, in order for judges to
be truly neutral it is not enough for them merely to choose and apply any ‘set of principles’ and then
claim reasoning in neutrality merely through consistency of application. The choice or derivation of
principle is important, and forms part of neutrality. In this regard, a court must choose a principle
that is more consistent with constitutional precedent, text, history and logic, rather than invent a
completely new principle in order to deal with a particular case. See D Beatty The Ultimate Rule of Law
(2004) 161.
130 See generally Bork (note 128 above).
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having proper regard to the intention of the framers of our Constitution131 read
with the text of the Constitution.132 It therefore seems to me that the Court
simply invented the ‘binding standard’, and then tried to justify it by offering
unconvincing reasons of questionable neutrality. This is particularly so when one
has regard to the Court’s rejection of Schippers J’s judgment which, as I have
argued, relied on an eminently neutral principle.

A What is the Source of the Power to Bind?
First, it is not clear from the judgment whether the Court would be willing to
apply the same binding standard to other Chapter 9 institutions. The judgment
appears to suggest that the binding nature of the Public Protector’s powers is
primarily based on s 182(1)(c) of the Constitution, which permits her to take
‘appropriate remedial action’.133 This much is evident from the Court’s statement
that it would be inconsistent with these words to conclude that ‘the Public
Protector enjoys the power to make only recommendations’.134 It is also evident from
the Court’s reasoning that these ‘wide powers’135 ‘point to a realistic expectation
that binding and enforceable remedial steps might frequently be the route open
to the Public Protector to take’.136 If this reasoning is anything to go by, one
would presume that the other Chapter 9 institutions do not have the power to
make binding orders. This is so because none of the other Chapter 9 institutions
has the constitutionally specified power ‘to take appropriate remedial action’.137
However, as already stated, the Court also appears to suggest that the reason
why the Public Protector’s powers are binding is because she is constitutionally
mandated to be independent, impartial and to exercise its powers ‘without fear,
favour or prejudice’.138 The Court implies that the massive financial and human
131 It is notable that at no point did the Court refer to CODESA negotiations, or reports or minutes
of the Technical Committee (set up by the Constitutional Assembly) charged with drafting the
Constitution’s provisions dealing with the Public Protector. One would think that the views of those
who drafted or participated in the framing of the concerned constitutional provisions would matter
in determining the meaning of the provisions under consideration. On the relevance of the views of
the framers, see Mansingh v General Council of the Bar & Others [2013] ZACC 40, 2014 (2) SA 26 (CC),
2014 (1) BCLR 85 (CC) at para 25–28 While South African courts have said they are not strictly bound
by the framers’ intention, they have acknowledged the importance of having regard to them: see S v
Makwanyane & Another [1995] ZACC 3, 1995 (3) SA 391 (CC), 1995 (6) BCLR 665 (CC) at paras 12–19.
132 There are some who believe that the words ‘take appropriate remedial action’ are what justified
a conclusion that the Public Protector has the power to issue binding orders. That is speculative
because it is not what the Court said. It did not say those words are the foundation of its findings or
the ratio. Moreover, if one has regard to the rest of the Court’s rhetoric about how ‘no constitutionally
or statutorily sourced decision can be ignored willy nilly’ and that such decisions must be ‘acted upon’,
it seems to me that the Court may well have reached the same conclusion (that the Public Protector has
the power to issue binding orders) even if the Constitution had not specifically used the words ‘take
appropriate remedial action’.
133 Constitution s 182(1)(c).
134 Nkandla (note 2 above) at para 70 (emphasis added).
135 Ibid at para 71.
136 Ibid at para 67.
137 These words appear in s 182(1)(c) of the Constitution, which deals with the powers of the Public
Protector.
138 Nkandla (note 2 above) at paras 49–50.
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resources afforded to the Public Protector are also relevant to the determination
of whether the Office has the power to issue binding orders.139 Furthermore, the
Court suggests that the binding nature of its decisions is directly linked to the
rule of law which dictates that ‘no statutorily sourced decision may be disregarded
willy-nilly [as it has] legal consequences and must be complied with or acted upon’
unless set aside by a court of law.140 Relying on what was said Kirland,141 the Court
also suggests that a subject is bound by a decision because the rule of law requires
that people be bound by a decision regardless of whether they agree with it or
not.142
If the contentions in the last paragraph are the principled bases of the Court’s
decision, then surely other Chapter 9 institutions – which share similar features
– have the power to make binding orders? This is an example of the Court’s
imprecise reasoning.143 In sum, due to the Court’s amorphous reasoning, it is
difficult to tell from the judgment whether it would be willing to hold that the
findings of other Chapter 9 institutions have binding effect.144 This lack of clarity
means that the judgment fails the test of neutrality, which requires courts to
formulate and apply principles that transcend the facts of the case before them.
This, in turn, requires a judgment that makes it clear which principles will be
applied in similar cases.145 For that to happen, the ratio of a decision must be
clear and pointed.
The extent of the imprecision of the Nkandla decision manifests itself in the
subsequent decision of Tasima. This case concerned the validity of certain court
orders, and whether an organ of state is bound to comply with a order that enforces
an arguably invalid administrative act.146 As stated, it appears that in Nkandla a
central part of Mogoeng CJ’s justification as to why the Public Protector’s powers
were binding was his declaration that:
No decision grounded on the Constitution or law may be disregarded without recourse
to a court of law. … No binding and statutorily sourced decision may be disregarded
willy-nilly.147

In Tasima, the meaning of that central aspect of the Nkandla judgment was at
the heart of the issue faced by the Court as to whether every administrative act
139

Ibid.
Ibid at paras 73–75.
141 MEC for Health, Eastern Cape v Kirland Investments (Pty) Ltd [2014] ZACC 6, 2014 (3) SA 481 (CC),
2014 (5) BCLR 547 (CC)(‘Kirland’) at paras 105–106. This would also be in line with the principles
affirmed in cases such as Merafong City Local Municipality v AngloGold Ashanti Limited [2016] ZACC 35,
2017 (2) SA 211 (CC).
142 Nkandla (note 2 above) at para 75.
143 At a public gathering in April 2016, shortly after the judgment was delivered, Jeff Radebe – the
country’s longest serving cabinet minister and former Minister of Justice – stated that his interpretation
of the Nkandla judgment was that it meant that all other Chapter 9 institutions’ findings were binding.
It bears mentioning that Radebe is a lawyer by qualification.
144 The Constitutional Court’s inconsistency in adjudication and lack of neutrality is nothing new.
It was pointed out by Nugent JA in Makambi v Member of Executive Council, the Department of Education,
Eastern Cape Province [2008] ZASCA 61, 2008 (5) SA 449 (SCA) at para 21.
145 Greenawalt (note 29 above) 988.
146 Tasima (note 9 above).
147 Nkandla (note 2 above) at para 74.
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(including all remedial action taken by the Public Protector) is binding unless
set aside on appeal or review. The majority in Tasima answered that question
in the affirmative, while the minority argued that some administrative acts are
not binding. Notably, however, both the majority148 and minority149 judgments
in Tasima purported to rely on Mogoeng CJ’s statement in Nkandla to support
their conclusions. In so doing, they sought to clarify the nub of the Nkandla
decision. Zondo J (writing for the minority) and Froneman J (concurring with the
majority) disagreed quite strongly on the ratio of the Nkandla decision. Zondo J
held that the Nkandla decision was materially based on a belated concession by the
President to the effect that the Public Protector did have the power issue binding
orders.150 Froneman J, on the other hand, characterised the concession made by
the President in the case as ‘neither the ratio nor the logical underpinning of the
ratio of the [Nkandla] judgment by this Court’. Again, in response to Zondo J,
Froneman J went on to ask:
Is it seriously intended to state or imply that if the President did not make the concession
then this Court’s decision would have been different? And that this Court would have
concluded that the President was entitled to ignore the Public Protector’s report without
approaching a court of law to have it set aside? Surely not.151

That a central aspect of Mogoeng CJ’s judgment in Nkandla caused confusion
among his own colleagues in a later case can only mean that the decision fails the
test of neutrality, for ‘a formulation so-open ended that it leaves uncertainty as to
its meaning’ 152 will not pass the test of neutrality. Moreover, the fact that the Court
needed to ‘clarify’ the meaning of a central aspect of the Nkandla decision in a
later judgment is itself evidence enough of the Nkandla judgment’s lack of clarity.
To make matters worse, in Tasima, supposedly a clarificatory judgment, Mogoeng
CJ concurred with a minority decision that rejected the majority’s interpretation
of his own decision in Nkandla. The effect of this is that the unanimous decision
in Nkandla may not have been so unanimous after all. Therefore, one would be
on good ground to argue that the Nkandla judgment was decided on a basis where
there was never a true meeting of minds.153
I should add that it is true that now and then judges may disagree on a prior
decision, but the Tasima disagreement is not merely a disagreement about the obiter
or some minor aspect of the Nkandla decision. It is a sharp disagreement about
the ratio – the most important aspect of a judgment. One would understand if
the disagreement had occurred some years later, with new or some different
members of the Court, but this is not the case. One is left to wonder about such
a core disagreement so soon after the initial decision.
In any case, in terms of my argument on neutrality, I need go no further that
point out that the ratio is unclear, and there can be no better proof than subsequent
148
149
150
151
152
153
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disagreement on the ratio by justices of the Court. That is sufficient to meet
the neutrality criteria.154 Furthermore, the Tasima confusion adds credence to my
view that this decision was arguably rushed, and insufficiently thought through,
in its haste to achieve a particular outcome.

B Public Officials are Correction Averse: Outcome-Based Reasoning

A cardinal component of neutrality, as Wechsler and Bork framed it, is that
courts must not invent legal principles in order to deal with a particular
case. Yet, disturbingly, the Nkandla judgment does just that. As I see it,
Mogoeng CJ’s reasoning proceeds from a constitutionally incorrect assumption, that is, that public officials are generally prone to act in bad faith or are
averse to corrective counsel. This is evident in his comments that:
[A]llegations and investigation of improper conduct against all, especially public office
bearers are generally bound to attract a very unfriendly response. An unfavourable finding
of unethical or corrupt conduct coupled with remedial action, will probably be strongly
resisted in an attempt to repair or soften inescapable reputational damage. It is unlikely
that unpleasant findings and a biting remedial action would be readily welcomed by those
investigated.155

This poor reasoning and indictment on all public officials is unfortunate. Not
only is it factually incorrect, because there are many public officials who are
willing to correct their wrongs in constructive ways, it is also legally misconceived
because the Constitution requires that we always assume that public office bearers
will act in good faith.156 It is one thing to suggest that government officials are
infallible human beings prone to mistakes,157 it is quite another to suggest, as the
Chief Justice did, that they will generally be averse to corrective counsel from the
Public Protector. The latter is, in my view, wrong in both fact and law.
In moving from a presumption that public officials are inherently correction
averse, the Court cast aside a prior presumption that public officials, particularly
those who have taken an oath to uphold the Constitution, will be presumed to act
in good faith unless the contrary is shown.158 This novel approach, at odds with
principle and precedent, can plausibly be attributed to the Court’s endeavour to
reach its desired result. Changing tack on principle in this manner is at odds with
Wechsler and Bork’s concept of neutrality in adjudication. The Court’s conduct is
even more unfortunate when one considers that in a subsequent case, the Court
appeared to revert to the principle that we must presume that public officials
will act in good faith.159 This gives one the impression that its departure from
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Greenawalt (note 29 above) at 986–987.
Nkandla (note 2 above) at para 55.
156 Minister of Health v Treatment Action Campaign [2002] ZACC 15, 2002 (5) SA 721 (CC), 2002 (10)
BCLR 1033 (CC) at para 129. See Kirland (note 141 above) at para 88.
157 Ibid.
158 Glenister v President of the Republic of South Africa [2008] ZACC 19, 2009 (1) SA 287 (CC), 2011 (7)
BCLR 651 (CC) at para 56.
159 United Democratic Movement v Speaker of the National Assembly [2017] ZACC 21, 2017 (5) SA 300
(CC), 2017 (8) BCLR 1061 (CC) at paras 92–94.
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this principle in Nkandla was an ‘ad hoc improvisation’160 fashioned to achieve a
preconceived outcome.
It is important to emphasise here that neutrality is not just bias, in the sense
of a lack of impartiality, but poor reasoning, which can strongly be linked not to
bona fide judicial error but rather a desire to reach a noble outcome. Importantly,
as Wechsler explains, the ‘virtue or demerit of a judgment turns … entirely on
the reasons that support it, and their adequacy to maintain any choice of values
it decrees’.161 If a judgment is simply poorly reasoned, it is susceptible to criticism
on grounds of neutrality, particularly in circumstances where there is reason to
believe that a court preferred a particular – politically more desirable – outcome.
This, I am afraid, is what the Nkandla decision appears to have done.

C Conflating Rationality with Self-help
The reasoning in the Nkandla decision deeply mischaracterises the gist of the
SABC I judgment by suggesting that it permits remedial action to be rejected
merely because the subject does not like it. This is plainly incorrect: Schippers J
in SABC I expressly stated that a subject could not merely ignore a decision made
by the Public Protector162 in the absence of rational reasons for doing so.163
Important in this regard is the fact that rationality is an objective standard.164
Therefore, the mere fact that a decision on how to deal with a report is taken by
the subject does not mean that the process or its outcome is entirely at the mercy
of the decision maker, as suggested by the Chief Justice. If the subject fails to
react rationally to the decision, his or her actions will be liable to be set aside on
judicial review. The Nkandla Court failed to appreciate this point.
In sum, the Court conflated rationality with self-help165 because it seems to
have hastily concluded that the SABC I approach means a subject will be allowed
to disregard or ignore decisions of the Public Protector.166 This is incorrect:
ignoring a decision ‘willy-nilly’167 and rational non-compliance are two very
different things. Yet, the judgment fails to appreciate the importance of this
distinction by assuming that a person who does not comply with remedial action
of the Public Protector is in effect ‘willy-nilly’ ignoring the decision. Rational noncompliance is clearly a more onerous standard than mere disregard of a decision.
This is evidenced by the requirements for rational non-compliance delineated by
Schippers J in SABC I. In this regard, he explained that the following steps ought
to be followed by the subject of remedial action or findings taken by the Public
Protector:
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(1)

Proper consideration of the findings and remedial action and on that basis
decide whether to accept and comply with the action.
(2) Ensure that both the process of making such a decision and the decision
itself are rational in the light of the purpose of the Office, which is to ensure
good governance by public officials.
(3) Engage with the Public Protector in the event that a decision is taken not to
accept the findings or implement the remedial action.
(4) Apply for judicial review of the Public Protector’s investigation and report.168
It is, however, important to note that the rational non-compliance standard
would not prevent anyone, such as the complainant or the Public Protector, from
reviewing a subject’s non-compliance in a court of law. This is what happened in
SABC I, where the Democratic Alliance successfully reviewed the SABC board’s
failure to act rationally in relation to the Public Protector’s findings and remedial
action. If there was ever any doubt that the Chief Justice mischaracterised the nub
of the SABC I decision, his conclusion that Schippers J’s rationality argument
is at ‘odds with the rule of law’169 should be proof enough. This is because it is
trite that rationality is at the centre of the rule of law.170 It is then quite difficult
to comprehend how Schippers J’s rationality-based argument can be properly
termed contrary to the rule of law principle. The only conclusion to be drawn is
that the Chief Justice simply mischaracterised the crux of the SABC I decision
in pursuit of a desire to find that the Public Protector should have the power
to issue binding orders. This mischaracterisation led the Chief Justice to offer
shoddy reasons for rejecting Schippers J’s holding. To me, this places his decision
on shaky ground as far as neutrality is concerned. Neutrality, after all, requires
clarity in justification through properly explained and reasoned judgments.171 It
therefore seems to me that pointing out the porousness of a court’s reasoning is
part and parcel of exposing what may be an apparent lack of neutrality.

D Is an Effective Remedy Required to be a Binding Remedy?
Again, neutrality requires that a judge’s reasoning be principled not just in its
formulation, but also in its justification for choosing one interpretation over
another.172 In my view, the Nkandla Court failed to do this adequately. Proper
justification requires a court to base its decisions either on empirical evidence or
trite constitutional principles, including presumptions. A court may not justify
168

SABC I (note 16 above) at para 72.
Nkandla (note 2 above) at para 72.
170 See, generally, Price (note 98 above).
171 In order to show neutrality, the Constitutional Court had to engage adequately with the SABC I
decision and demonstrate why it was wrong through justifiable reasoning. After all, superior courts
do not operate or pronounce on legal principles in a vacuum. Often, when a matter comes to our
appellate courts, lower courts have pronounced on a matter and it is the duty of the superior court to
either affirm or reject the lower court’s decision. In so doing, the court has a duty to engage with the
reasoning of the lower court. This is precisely why the Constitutional Court is often reluctant to hear
matters as a court of first and last instance, mainly because it claims to value the views of the lower
courts. Notably, in the Nkandla matter, the Court failed to do this properly in its rejection of the High
Court’s decision in SABC I.
172 Greenawalt (note 29 above) at 986–987.
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conclusions based on suppositions, conjecture or convenient assumptions, which
is what the Court did in Nkandla.
The Nkandla Court’s interpretive reasoning appears largely to be based on a
view that its approach is necessary to ensure that the Public Protector’s powers
are effective. In this regard, it seemed to suggest that a non-binding remedy
would be an ‘ineffectual one’,173 arguing that if the Public Protector’s remedial
action ‘were by design never to have binding effect, then it is incomprehensible
just how the Public Protector could ever be effective in what she does’.174 That, of
course, is not necessarily true. Many institutions take decisions that help sustain
our constitutional democracy without doing so through the force of binding
powers.175 Moreover, there are examples of where the Public Protector’s remedies
were effective, even at a time when they were not regarded as having binding
effect.176 Bishop and Woolman capture the essence of this point as follows:
One of the most common criticisms levelled against the Public Protector and ombudsmen
in generally is that the institution lacks the power to make binding decisions. In truth,
however, the ability of the Public Protector to investigate and to report effectively –
without making binding decisions – is the real measure of its strength [because] ‘through
the application of reason, the results are infinitely more powerful than through the
application of coercion. While a coercive process may cause a reluctant change in a single
decision or action by definition it creates a loser who will be unlikely to embrace the
recommendation in future actions. By contrast, where change results from a reasoning
process, it changes a way of thinking and the result endures to the benefit of the potential
complainants in the future.’177

The SABC I judgment accepted this view.178 Yet, rather bafflingly, the Nkandla
Court failed to engage with its reasoning, let alone demonstrate why such reasoning
would be constitutionally flawed. This failure means that the Court’s decision
fails the test of neutrality, which demands that if a court rejects one particular
viewpoint it needs convincingly to show why it has done so. It is not enough for
a court simply to view one argument as preferable.179 Here, the Nkandla Court
rejected the reasoning of the SABC I decision without engaging with it or seeking
173

Nkandla (note 2 above) at para 49.
Ibid at para 56.
175 The Auditor-General (‘AG’), also a Chapter 9 institution whose powers are set out in s 188 of
the Constitution, is generally thought not to have the power to issue binding orders. Notably, s 188
does not confer the on the AG the power to ‘take appropriate remedial action’ as is the case with the
Public Protector.
176 History shows us that the Public Protector can be effective even without ‘binding powers’.
For example, in 2011, the Public Protector issued a report implicating then Police Commissioner
Bheki Cele in wrong-doing. At that stage, not many (including the Public Protector) thought that the
report or remedial action was binding. However, the report’s ‘recommendations’ formed the basis of
a presidentially established inquiry led by Judge Jake Moloi. The inquiry, largely corroborating and
confirming the Public Protector’s findings, recommended that Cele be fired. He was fired. The Public
Protector’s report and her remedial action had clearly been effective.
177 M Bishop & S Woolman ‘Chapter Nine Institutions: Public Protector’ in S Woolman & M Bishop
(eds) Constitutional Law of South Africa (2nd Edition, OS, 2008) Chapter 24A p3, quoting S Owen ‘The
Ombudsman: Essential Elements and Common Challenges’ in L Reif (ed) The International Ombudsman
Antholog y (1999) at 51.
178 SABC I (note 16 above) at para 57.
179 Sunstein (note 17 above) at 5.
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properly to comprehend its fabric and logic. This arguably adds credence to the
view that the decision was an act of will, and not a neutrally considered legal
judgement. Time and again, the Court has said it values the views of lower courts
and has insisted that these courts have a role to play in the development of our
constitutional jurisprudence.180 In fact, where it has previously disagreed with a
lower court it has often engaged in a detailed and methodological analysis of that
court’s reasoning and ultimate conclusion. Not only is this desirable for it provides
jurisprudential guidance to lower courts,181 it is also consistent with the principle
that ours is a constitutional order undergirded by a ‘culture of justification’.182
By devoting no more than a paragraph to the SABC I decision, and then tersely
rejecting it based on shaky logic, the Court undermined its own practices and
constitutional principle. This was arguably attributable to its desire to achieve
a particular outcome. Conduct of this sort violates the concept of neutral and
principled adjudication.
Furthermore, as already stated, principled and neutral adjudication requires
courts to base their conclusions on either facts and evidence or trite legal
principles. In Nkandla, Mogoeng CJ appears to have simply concluded that the
Public Protector needed to have binding powers to be effective. However, in
reaching this conclusion, he failed to rely on any evidence that would justify
this conclusion. In fact, as the Bheki Cele saga shows,183 the Public Protector
has previously been shown to be effective without binding powers. One would
surmise that such a conclusion required the Court to interrogate the historical
effect of the Public Protector’s reports and remedial action. Indeed, had it done
so, it would have been met with evidence of compliance and effectiveness of her
previous reports and remedial action, even in the absence of binding powers. So
preoccupied with a preferred outcome was the Court that it omitted to engage in
a basic factual and evidential interrogation. In sum, the conclusion that the Public
Protector must have binding powers in order to be effective was neither based on
sufficient facts nor principles of law.

E ‘Without Fear, Favour or Prejudice’: What Does this Have to do with
Binding Decisions?
In attempting to buttress his argument regarding the binding nature of Public
Protector’s powers, Mogoeng CJ pointed out that the Constitution requires that
the Public Protector perform her functions ‘without fear, favour or prejudice’.184
This, so the argument went, is indicative of the fact that her powers had to be
effective and, by necessary consequence, binding. According to the Court, to
hold otherwise would a make of a mockery of the fact that the institution must be
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Fourie v Minister of Home Affairs [2003] ZACC 11, 2003 (5) SA 301 (CC).
LTC Harms ‘The Puisne Judge, the Chaos Theory and Common Law’ (2013) 131 South African
Law Journal 1.
182 E Mureinik ‘A Bridge to Where? Introducing the Interim Bill of Rights’ (1994) 10 South African
Journal on Human Rights 31 at 32; see too Jordan (note 113 above) at para 22.
183 See earlier discussion (note 176 above).
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impartial.185 This reasoning is unconvincing. Impartiality has less to do with the
‘binding’ nature of decisions as much as it has to do with ensuring fair process
and fostering public confidence in the decision-making processes of institutions.
Put differently, the requirement of impartiality is meant to insulate an institution
from improper influence and does not support the conclusion that the Public
Protector’s decisions are binding. In essence, impartiality is a requirement directed
at an institution and its processes and not the manner in which the outcome is
implemented.186 Again, the Court’s reasoning is so unconvincing that it provides
evidence that the Court was trying to rationalise a pre-determined and perceived
outcome.187 This type of result-oriented adjudication is at odds with the principle
of neutrality.

VI Concluding R emarks
The aim of this paper has been to argue that the Nkandla judgment is unfortunate
and arguably unprincipled (in the Wechsler sense of the term). This is so even if
the factual context of the case might have rendered the outcome desirable. This
outcome can be seen to have involved reigning in a President who had seemingly
become a law unto himself. Yet, the path chosen by the Chief Justice and the
justification he gave for his conclusions was not sufficiently neutral. Schippers J’s
judgment was thus preferable in at least one way: he applied rational noncompliance, a neutral principle, in resolving the issue before him. Rationality, as I
have argued, is the most neutral principle available to us because it applies across
the board to every exercise of public power. This kind of principled neutrality is
not only possible in South African adjudication, it is in fact an imperative.188
Finally, I need to say a few other things about the Nkandla decision. Let me not
be misunderstood: I reiterate that like the US Supreme Court’s decision in Brown,
the Constitutional Court’s judgment is a political victory for many ordinary folk
and certainly for opposition politicians. It embarrassed the President who was
forced to issue an apology to the nation. It embarrassed the National Assembly,
which is meant to be one of our most honourable institutions in democratic
South Africa. However, from the point of constitutional principle, the judgment
is evidence that proper teaching about principled adjudication does not always
prevail over a desire by both political litigants and sympathetic judges to reach
preferred outcomes by whatever means possible. In the name of the Constitution
and the rule of law, the Court clearly sought to put politics over principle in its
bid to call a naughty president to order. While it is indeed true that in law ‘context
is everything’,189 does this legitimately extend to deciding matters that fall within
185

Ibid at paras 49, 66 and 83.
H Lee & E Campbell The Australian Judiciary (2nd Edition, 2013) 5.
187 C Thomas ‘Judging’ (1997) 45 University of Kansas Law Review 1.
188 For example, the view that Wechsler’s principle of neutrality has an important part to play in
South African constitutional adjudication has been endorsed by former Constitutional Court Judge
Ackermann (note 39 above).
189 R v Secretary of State for the Home Department, Ex parte Daly [2001] 3 All ER 433 (HL) at 447a. This
statement has been cited with approval by the Constitutional Court in Paulsen (note 8 above) at para 53;
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the purview of politics? I would argue not.190 Some might say desperate times call
for desperate measures. However, my view is that whatever measure is employed,
it should not be at the expense of utilising neutral principles in adjudication. The
Constitution, after all, is meant to be an enduring document whose meaning
should not be twisted in order to deal with political problems of the day.191 I fear
that this is what the Court did.
190 National Director of Public Prosecutions v Zuma [2009] ZASCA 1, 2009 (2) SA 277 (SCA) at paras
15–19.
191 S v Mhlungu [1995] ZACC 4, 1995 (3) SA 867 (CC), 1995 (7) BCLR 793 (CC) at para 84. In rather
extravagant terms, Stu Woolman takes issue with my call for neutrality and argues quite predictably that
it is inapposite in the South African context. (See S Woolman ‘A Politics of Accountability: How South
Africa’s Judicial Recognition of the Binding Legal Effect of the Public Protector’s Recommendations
Had a Catalysing Effect that Brought Down a President’ (2016) 8 Constitutional Court Review 155,
fn 135). I think that underlying his arguments are serious misunderstandings that require a response.
The core of my argument is that it is not the duty of a court to use whatever ‘stratagems’ are available
to shore up a failing state institution. Its role is far more limited – it is to say what the law is not and
what it should be. See Merafong Demarcation Forum & Others v President of the Republic of South Africa &
Others [2008] ZACC 10, 2008 (5) SA 171 (CC), 2008 (10) BCLR 968 (CC) at paras 303–310 (Skweyiya J,
dissenting)(‘This Court is not and cannot be a site for political struggle. … Courts deal with bad
law; voters must deal with bad politics. … A democracy such as ours provides a powerful method for
voters to hold politicians accountable when they engage in bad or dishonest politics: regular, free and
fair elections.’); National Federation of Independent Business v Sebelius 567 US 519 (2012) at 538 (‘Members
of this court are vested with the authority to interpret the law; we possess neither the expertise nor
the prerogative to make policy judgments. Those decisions are entrusted to our Nation’s elected
leaders, who can be thrown out of office if the people disagree with them. It is not our job to protect the
people from the consequences of their political choices.’) Woolman also states that the Constitution ‘presses for
non-neutral outcomes designed to effect adequate redress for centuries of depredation, degradation,
dispossession and dehumanisation experienced under colonial rule and the apartheid regime’. First, it
is important to point out that the Constitution envisages that its transformative polycentric objectives
will be furthered primarily by the executive and the legislature. That is precisely why the Preamble
says: ‘We, the people of South Africa, recognise the injustices of our past … therefore, through our freely
elected representatives, adopt this Constitution as the supreme law of the Republic so as to — [h]eal the
divisions of the past and establish a society based on democratic values, social justice and fundamental
human rights; [l]ay the foundations for a democratic and open society in which government is based
on the will of the people and every citizen is equally protected by law’. In other words, it is the
people through their elected representatives and not judges who are the primary drivers of societal
change. Second, that the Constitution enshrines these transformative objectives does not mean it
appointed the judiciary to decide cases solely with a view of reaching politically desirable outcomes.
The Constitution’s ‘majestic generalities’ are not a font or template for courts to do as they please. As
Kentridge AJ once said, ‘the Constitution does not mean whatever we wish it to mean’. S v Zuma &
Others [1995] ZACC 1, 1995 (2) SA 642 (CC) at para 17. In any event, no provision in the Constitution
says neutral principles are inconsistent with our dispensation. So, what Woolman and the like-minded
seek is a Constitutional Court which delivers politically desirable results, which would otherwise be
difficult to obtain through the ballot box. A court which departs from paying strict fidelity to the
text of the Constitution is inevitably bound to see in the Constitution’s language a vision of ‘meaning’
which turns to rest upon nothing but the personal views of its members. Either judges are bound
by the text or they are bound by nothing. Woolman finds it depressing that my call for neutrality
is influenced by the views of Judge Bork. The depression would be understandable if Woolman
properly appreciated Bork’s views, which he does not. For example, he charges that during his senate
confirmation hearings Bork made statements to the effect that he would overturn certain politically
desirable decisions. He is wrong. Bork made no promises to overturn any decision if appointed to the
Supreme Court. Bork also never argued that women should be denied ‘entitlement to reproductive
choice.’ In fact, he made it clear that the issue of abortion was a policy matter for the legislatures
and not the Supreme Court to decide. Accordingly, saying that such a matter should be left for the
people to decide cannot be correctly characterised as a determination to ‘deny’ women ‘entitlements to
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reproductive choice’. Finally, when the people of South Africa, like the people of the US, ratified and
adopted their Constitution, they envisaged a particular society that they would build. They envisaged
that social changes would happen through democratic processes; they envisaged that once a leadership
fails them or acts politically errantly, they would vote the leadership out of power. This is precisely why
Nelson Mandela said: ‘If the ANC does to you what the apartheid government did to you, then you
must do to the ANC what you did to the apartheid government.’ By that he meant throw the ANC out
of power and not run to the courts. Dare I say, a juristocracy will inevitably lead to a country the people
themselves do not recognise. See RH Bork A Country I Do Not Recognise: The Legal Assault on American
Values (2005). Those who oppose neutrality in favour of results-oriented judging are flirting with a
path to judicial dictatorship. As for Woolman’s views on Bork’s role in the ‘Saturday Night Massacre’,
Bork offers a full appraisal of the constitutionally laudable reasons for his actions in Saving Justice:
Watergate, the Saturday Night Massacre, and Other Adventures of a Solicitor General (2013).
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Commissions and Legal Aid

Reconceiving Commissions of Inquiry
as Plural and Participatory Institutions:
A Critical Reflection on Magidiwana
Grant Hoole*
I

Introduction

Legal Aid South Africa v Magidiwana & Others 1 is a highly distinctive and potentially
influential authority on the status and function of commissions of inquiry. These
attributes were almost certainly unintended by the Constitutional Court. On
its surface, the case presents itself as a straightforward decision on mootness,
one in which a majority of the Court declined to revisit issues that had been
rendered irrelevant by a private settlement spurred by a High Court judgment.
The necessary effect of the Court’s decision, however, is to preserve the authority
of that judgment, the scope and significance of which is contested, but potentially
sweeping.
On the view taken by a majority of the Constitutional Court, the principles
from Magidiwana are narrow and limited, unlikely to engage future consequences
for Legal Aid South Africa (LASA) – the chief respondent in the case – or for the
future conduct of commissions of inquiry. But an alternate interpretation of the
judgment suggests that it creates a contextual right for participants at commissions
of inquiry to demand public financing for their legal representation, an obligation
that LASA is required to fulfil. The significance of this interpretation extends
beyond the issue of participant funding: it reflects a specific vision of inquiries as
civic institutions, embracing a purposive and procedural affinity between them
and more conventional judicial processes, with the potential to challenge many
familiar tenets of inquiry practice.
This paper has two aims. The first is to discern the significance of Magidiwana,
considering both the Constitutional Court decision and the High Court ruling
that it operates to preserve. I argue that while the principles which emerge from
Magidiwana are ambiguous, read even in narrow terms they depart significantly
from an orthodox treatment of commissions of inquiry. Given the relative dearth
* BA(Hons) (Queen’s) LLB, BCL (McGill), LLM (Toronto), PhD (Ottawa), Vice-Chancellor’s
Postdoctoral Research Fellow, University of New South Wales. I am indebted to Amber Hu, UNSW
JD ‘16, for her excellent research assistance, and to participants in the 2016 Annual Symposium of the
Constitutional Court Review for their constructive feedback on an earlier version of this paper. I also
wish to thank Michael Bishop for several engaging conversations about commissions of inquiry, and
Khomotso Moshikaro, the anonymous reviewers and editors of the Review whose insight sharpened
my perspectives. Errors and omissions are mine.
1 [2015] ZACC 28, 2015 (6) SA 494 (CC), 2015 (11) BCLR 1346 (CC)(‘Magidiwana’).
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of authorities on commissions of inquiry from the apex courts of commonwealth
countries, Magidiwana emerges as an important decision, one that pushes against
the grain in its characterisation of inquiries and in the participatory implications
which it derives from that characterisation.
The second aim of the paper is to use Magidiwana as a starting-point for reflection
on the institutional nature of commissions of inquiry. Magidiwana underscores the
fact that inquiries are sites for multiple competing normative claims, expressed as
ideas about what inquiries are meant to achieve (their ends) and how they should
best achieve them (their means). Different starting points about inquiries ends
and means foster different analytics for appraising their conduct – for example,
an analytic that stresses efficacy in truth-seeking as opposed to one that stresses
adversarial equality for participants. The starting points are not mutually exclusive,
but often present competing tensions within a single inquiry. Conventional legal
treatments of inquiries prioritise these claims in familiar ways, suggesting for
example that the inquisitorial mandate of inquiries justifies displacing court-like
participatory rights in order to preserve the central authority and efficacy of the
commission. I advance a theory of inquiries that adopts a less hierarchical view
of the normative claims placed on them, instead suggesting that the confluence
of those claims within a single institution is expressive of inquiries’ institutional
distinctness and potential. If inquiries are conceived as normatively plural and
participatory institutions, as opposed to prefabricated means to achieving specific
ends, then a host of new possibilities arises for enhancing their conduct and their
socially constructive impacts.

II Discerning the Significance of M agidiwana
In this Part, I provide a detailed overview of the Magidiwana case and attempt
to distil its significance for future inquiry conduct. After briefly introducing the
factual background to the Marikana Commission (the inquiry that gave rise to
the litigation) I offer a comparative perspective of Canadian and Australian legal
standards related to the controversies in Magidiwana. This comparison helps to
situate both the international relevance of Magidiwana, and the degree to which
it departs from an orthodox treatment of inquiries. I then review both the High
Court and Constitutional Court decisions, emphasising those aspects of the
decisions that remain ambiguous, but noting that despite this ambiguity, the case
is likely to have a significant impact on how future inquiries are conducted in
South Africa.

A

Background to Magidiwana

Magidiwana arose from the proceedings of the Marikana Commission of Inquiry
(hereinafter the ‘Marikana Commission’), appointed by President Zuma in 2012
following the killing of 34 miners by the South African Police Service (SAPS) on
16 August 2012, and the separate deaths of ten people – including mine workers,
security officers and police – which occurred during wage strikes at the Marikina
Mine near Rustenburg, North West Province, between 11 and 16 August 2016.
The strikes involved civil unrest and violent confrontation between mineworkers,
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security and other staff of the Lonmin Mine Plc Company (Lonmin), union
officials, and SAPS, culminating in a mass shooting perpetrated by the police.
Graphic footage of this event captured headlines around the world, and political
associations between the National Union of Mineworkers and the ANC, together
with Cyril Ramaphosa’s then status as a director and shareholder of Lonmin,
implicated the country’s political establishment in the ensuing controversy.2
The Commission was tasked with the responsibility to ‘inquire into and make
findings and recommendations on, amongst others: (a) the conduct of Lonmin,
SAPS, AMCU [the Association of Mineworkers and Construction Union] and
the National Union of Mineworkers (NUM); (b) the role of the Department of
Mineral Resources and any other government departments or agencies; and (c) the
conduct of individuals and loose groupings in promoting a situation of conflict
and confrontation which may have given rise to the tragic incident’.3 Ian Farlam, a
retired judge of the Supreme Court of Appeal, was appointed Chairperson of the
Commission.
The Commission was established by presidential proclamation4 and vested
with authority under the Commissions Act (the Act).5 Section 84(2)(f) of the
Constitution grants the President the authority to appoint commissions of inquiry
concerning any subject. For a commission to exercise coercive investigative
authority, however, it must be vested with the powers of the Act. This parallels
the situation in Canada and Australia, where appointment of a commission of
inquiry remains a matter of Crown prerogative, but the conferral of coercive
powers requires recourse to statutory authority.6
The Commissions Act itself is similar to the equivalent federal statutes in those
countries.7 It is a skeletal document, conferring robust authority on inquiries
to compel witnesses and to hear testimony under oath,8 as well as to require
the production of evidence,9 but not speaking in detail to the manner in which
inquiries should be procedurally structured. Nor does the statute deal in any detail
with the rights of inquiry witnesses.10 The statute does specify that compelled
2 See, generally, R Munusamy ‘The Marikana Massacre is a Tale of Utter Shame for South Africa’ The
Guardian (26 June 2015) available at https://www.theguardian.com/world/2015/jun/26/marikanamassacre-ramaphosa-lonmin; and ‘South Africa Police Accused over Marikana Mine Deaths’ BBC
(25 June 2015), available at https://www.bbc.com/news/world-africa-33278083.
3 As summarised by the Constitutional Court in Magidiwana (note 1 above) at para 5.
4 See Government Gazette 35680 (12 September 2012).
5 Act 8 of 1947.
6 On the Canadian position, see E Ratushny The Conduct of Public Inquiries: Law, Policy, and Practice
(2009) 24 and R Mcdonald ‘The Commission of Inquiry in the Perspective of Administrative Law’
(1980) 18 Alberta Law Review 366, 368. For an excellent discussion of the source of legal authority to
appoint commissions of inquiry in Australia, including the need for statutory authorisation of coercive
powers, see N Aroney ‘The Constitutional First Principles of Royal Commissions’ in S Prasser &
H Tracey (ed) Royal Commissions and Public Inquiries: Practice and Potential (2014) 23 at 25–27.
7 See Canada’s Inquiries Act of 1985 and Australia’s Royal Commissions Act of 1902.
8 Canada’s Inquiries Act s 3.
9 Ibid.
10 Among the South African, Australia, and Canadian statutes, only Canada’s Inquiries Act (note
7 above) specifies that inquiry witnesses are entitled to representation by counsel and to the basic
elements of natural justice: see ss 12 and 13, respectively. Entitlement to counsel will be considered in
further detail below.
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witnesses at an inquiry may exercise the same evidentiary privileges as those
available in a court.11 This position differs from that in Canada and Australia,
where the privilege against self-incrimination is abrogated at commissions of
inquiry, subject to a broad restriction against the admission of compelled evidence
in subsequent civil or criminal proceedings.12
One outcome of the relative lack of procedural guidance in the statutes of all
three jurisdictions is that significant discretion is ordinarily deferred to inquiry
commissioners in crafting inquiry procedure.13 Despite this flexibility, most
commissions of inquiry follow a familiar procedural template by which evidence
is led through the examination and cross-examination of witnesses, conducted
by legal counsel representing the inquiry (the ‘evidence leaders’ or ‘commission
counsel’) and by counsel representing individuals and groups that have been
granted formal standing. As in the case of the Marikana Commission, often the
commissioner presiding over an inquiry is a current or former judge.14
These characteristics point to a paradoxical feature of inquiries: while they
appear to borrow heavily from the procedures of a courtroom, with public
hearings conducted by lawyers and frequently overseen by judges, they are not
formally judicial processes responsible for interpreting and applying law or for
determining the legal rights of participants.15 Rather, they are fact-finding bodies
whose work culminates in findings and recommendations which engage no legal
consequences in their own right, although they may tarnish reputations, spur
civil and criminal proceedings, and inform consequential legislative action. This
distinction between inquiries and courts is one of the most analytically significant
themes in inquiry jurisprudence. For example, in a seminal decision, Canada’s
Supreme Court observed that:
11

Canada’s Inquiries Act s 3(4).
Canada’s Inquiries Act doesn’t speak to the issue of evidentiary privileges, although the abrogation
of the privilege against self-incrimination (subject to subsequent-use protections) was affirmed in the
influential concurring reasons of Cory J in Phillips v Nova Scotia (Westray Mine Inquiry) (1995) 2 SCR 97.
Some provincial statutes specify that witnesses will be taken to have objected to giving testimony
that tends to incriminate them (see s 16(b) of Ontario’s Public Inquiries Act of 2009) thus activating
the blanket protection of s 5 of the Canada Evidence Act of 1985. Canada’s Charter of Rights and
Freedoms, Part 1 of the Constitution Act of 1982, being Schedule B to the Canada Act of 1982, also
prohibits the use of testimony given in one proceeding to incriminate the same witness in another,
other than in cases of perjury (see s 13). Australia’s Royal Commissions Act of 1902 specifies that the
privilege against self-incrimination may only be asserted at an inquiry when other proceedings have
already been commenced against a witness (s 6A (1)–(4)); otherwise the witness benefits only from the
inadmissibility of compelled testimony in subsequent proceedings (s 6DD).
13 Uniquely among the South African, Canadian and Australian statutes, the Commissions Act
confers authority on the President to set procedural guidelines for an inquiry (see note 5 above at
s 1(1)(b)(ii)). In practice, however, such guidelines are typically drafted by commissioners themselves
and issued by the executive on request. See M Bishop ‘An Accidental Good: The Role of Commissions
of Inquiry in South African Democracy’, conference paper presented to the New York Law School
Symposium, Twenty Years of South African Constitutionalism: Constitutional Rights, Judicial Independence, and the
Transition to Democracy (16 November 2014) 5, available at http://www.nylslawreview.com/wp-content/
uploads/sites/16/2014/11/Bishop.pdf.
14 Ibid.
15 For an extended and critical treatment of this paradox, see G Hoole Judicial Inquiries and the
Rule of Law (PhD Thesis, University of Ottawa, 2015), available at https://www.ruor.uottawa.ca/
handle/10393/32355.
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A commission of inquiry is neither a criminal trial nor a civil action for the determination
of liability. It cannot establish either criminal culpability or civil responsibility for damages.
Rather, an inquiry is an investigation into an issue, event or series of events. The findings
of a commissioner are simply findings of fact and statements of opinion reached by the
commissioner at the end of the inquiry. They are based upon and flow from a procedure
which is not bound by the evidentiary and procedural rules of a courtroom. There are
no legal consequences attached to the determinations of a commissioner. They are not
enforceable and do not bind courts considering the same subject-matter.16

The effect of the distinction between inquiries and courts in this case was to
validate the commission’s power to issue highly critical findings against individuals
and corporations, despite observing standards of fairness and impartiality that
were less robust than those of a court.17
The notion that inquiries may observe relaxed evidentiary and procedural
standards when compared with court proceedings is unlikely to attract controversy.
In the Marikana Commission itself, Justice Farlam interpreted his mandate to
require the referral of suspected criminal misconduct to prosecutorial authorities
on a mere prima facie basis – that is, on an evidentiary standard less than the
balance of probabilities, let alone proof beyond a reasonable doubt.18 In outlining
the ‘Principles Applied by the Commission in Conducting its Proceedings’, the
Commissioner quoted approvingly from an article by W Bray observing ‘the
functions of a commission of inquiry are generally not truly judicial because there
are no facts in issue to be decided judicially, therefore rules of evidence may be
relaxed’.19 He also noted that participants in the inquiry bore no onus to prove or
disprove facts, as they might in a court, but rather a general duty to furnish the
inquiry with accurate and complete evidence.20
There are nevertheless important distinctions in the types of adverse findings
that commissions of inquiry can reach in different jurisdictions, accounting for
their distinctness from courts and their reliance on more relaxed evidence and
procedure. Under Canadian law, the fact that inquiries are not formally empowered
to make findings of criminal or civil wrong has been interpreted as restricting

16 Canada (AG) v Canada (Commission of Inquiry on the Blood System) [1997] 3 SCR 440 (‘Blood System’).
See also the general discussion in S Ruel The Law of Public Inquiries in Canada (2010) 13ff. For a similar
position in South African jurisprudence, see S v Sparks & Others 1980 (3) SA 952 (T) 961B–C.
17 Specifically, the Commission was not restricted from issuing adverse findings following private
deliberations between the Commissioner and commission counsel (the evidence leaders), despite
counsel having been privy to evidence and allegations that were never tested before the Commissioner.
The Court held that findings based specifically on such evidence or allegations would be improper,
but that the involvement of commission counsel in deliberating on adverse findings generally did
not taint the impartiality of the commission (see ibid at paras 72ff). In giving confidential advance
notice of possible adverse findings to individuals (so as to facilitate their reply) the commission was
also afforded latitude to include allegations that, if included in a final report, would be ultra vires the
inquiry (see ibid at paras 58–63).
18 South Africa, Marikana Commission of Inquiry Report on Matters of Public, National and International
Concern Arising Out of the Tragic Incidents at the Lonmin Mine in Marikana, in the North West Province (31 March
2015) 19, available at: https://www.sahrc.org.za/home/21/files/marikana-report-1.pdf.
19 Ibid at 22 quoting from W Bray ‘n Paar Gedagte raadkendte die Getui v ‘n Kommissie van
Ondersoek’ (1982) 45 Tydskrif vir Hedendaagse Romeins-Hollandse Reg 390, 393.
20 Ibid at 31.
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them from stating factual findings in criminal or civil terms.21 This restriction is
often reiterated in the terms of reference commissioning individual inquiries.22
The exact boundaries of the restriction are unclear: it has been found, for example,
that an inquiry cannot opine that suspicious deaths were caused by the deliberate
actions of a named person – a finding that would be tantamount to a criminal
finding of murder.23 Nevertheless, Canadian inquiries routinely report factual
findings in language deliberately separate from the civil and criminal standards
– describing conduct as ‘wrong’, ‘improper’ or ‘inappropriate’ – but from which
strong inferences of criminality and civil culpability can be made. The precise
legal basis for this restriction is similarly unclear, although it likely serves both to
protect individuals – ensuring that the subjects of criminal findings benefit from
the trial rights prescribed by s 11 of Canada’s Charter of Rights and Freedoms
and from security of the person protected by section 7 – and to protect courts
against executive encroachment on their jurisdiction.24 Intriguingly, Australia
– which observes a much stricter constitutional separation of powers than
Canada – does not encumber commissions of inquiry in this manner: Australian
commissions may be expressly mandated to investigate criminal activity,25 and
the Royal Commissions Act empowers them to refer evidence of criminality to
prosecutorial authorities.26
South Africa falls closer to the Australian position than to the Canadian one:
the Marikana Commission was tasked to opine on whether individual parties’ ‘acts
or omissions’ had caused any of the deaths,27 and the High Court in Magidiwana
dealt expressly with the possibility that the Commission might report findings
of criminal misconduct against individuals.28 Notably, in Justice Farlam’s final
report, he declined to issue such specific findings against individuals, given
his ability to refer suspected criminal activities to other authorities.29 A clear
implication in the Commissioner’s approach is that he felt the judicial forum to be
more appropriate in adjudicating such grave and personalised allegations.
The importance of legal representation at commissions of inquiry – the
central issue considered in Magidiwana – can now be brought into sharper focus.
If commissions of inquiry typically adhere to a highly legalistic framework in
which evidence is led and examined by lawyers, subject to relaxed evidentiary and
procedural safeguards but still engaging real risks of prejudice to witnesses, then
access to legal representation will be a critical function of participants’ ability to
present and test evidence, safeguard their interests, and be heard. Access to funding
for counsel will, in turn, be crucial to making a nominal right to legal representation
meaningful when witnesses or participants lack their own financial resources.
21 See Blood System (note 16 above) at paras 52–54 and 57. See also the discussion in Ratushny (note
6 above) at 371–77.
22 See Ratushny (note 6 above) at 371–72.
23 See Nelles v Grange (1984) 46 (CA) 217, and its affirmative treatment by the Supreme Court of
Canada in Starr v Houlden (1990) 1 SCR 1366.
24 See D Mullan Administrative Law (2001) 392.
25 See S Donaghue Royal Commissions and Permanent Commissions of Inquiry (2001) 23–27.
26 Royal Commissions Act s 6P.
27 See the Commission’s Terms of Reference in its constituting Proclamation (note 4 above).
28 See § 1(b)(ii) below.
29 Marikana Commission Report (note 18 above) at 29.

226

RECONCEIVING COMMISSIONS OF INQUIRY

In a 1994 decision, Australia’s High Court considered the rights of indigent
persons compelled to testify at a commission investigating a potential instance of
wrongful conviction.30 Overturning a decision of the Court of Appeal for New
South Wales,31 the High Court held that the denial of legal representation to the
witnesses occasioned no injury to natural justice, despite the fact that the inquiry
could issue factual findings implicating the witnesses in a murder.32 The Court’s
reasoning relied on the formal distinction between inquiries and trials: whereas the
common law provides a right to legal representation in a prosecutorial forum, it does
not in the inquisitorial setting of an inquiry where the only prejudice to individuals
is ‘reputational’.33 Stephen Donaghue, the author of Australia’s leading legal text on
commissions of inquiry, has interpreted this authority to confirm that ‘procedural
fairness does not require the provision of public funding for legal representation
before commissions, even if a witness has a statutory right to representation’.34
Australia has no federal bill of rights that would provide an additional anchor for
those seeking a right to publicly-funded counsel at an inquiry.
In Canada the right to legal representation at commissions of inquiry is
comparatively well-established,35 although whether it embraces a further right
to funding when a witness lacks financial means has never been tested in law.
It is very likely that a witness facing equivalent prejudice to those in Canellis, but
denied legal counsel on account of poverty, would succeed in having his or her
examination declared ultra vires the inquiry on the ground of unfairness.36 It is
less clear that such witnesses would have a constitutional right to actually avail
themselves of counsel at state expense. Canada’s Charter of Rights and Freedoms37
recognises a right to security of the person under s 7, which may be engaged in
an administrative setting by ‘serious psychological incursions resulting from state
interference with an individual interest of fundamental importance’.38 It is arguable
that compulsory participation as a witness in an inquiry, in the face of serious
personal stigma, could trigger a s 7 claim to funding for legal representation. The
right to such funding has nevertheless been drawn narrowly outside the sphere of
30

New South Wales v Canellis [1994] 181 CLR 309 (HC).
Canellis v Slattery [1994] 33 NSWLR 104 (CA).
32 Canellis (note 30 above) at paras 35–40.
33 Ibid.
34 Donaghue (note 25 aboave) at 192.
35 Virtually every Canadian inquiry statute provides for the right to counsel. See also A Mackay &
M McQueen ‘Public Inquiries and the Legality of Blaming’ in A Manson & D Mullan (eds) Commissions
of Inquiry: Praise or Reappraise? (2003) 249, 268 (‘Any denial of counsel would be subject to judicial review
and would likely be overturned in the interests of procedural fairness’).
36 I differ in this respect from Mackay and McQueen who observe that: ‘The choice to grant (or
not grant) such funding is entirely discretionary on the part of government and would be difficult to
challenge legally absent evidence of discrimination in terms of the Charter or a Human Rights Code.’
Ibid at 269. Given that the requirements of procedural fairness are contextual, and that their breach
will invalidate an exercise of administrative power, I find it implausible that a Canadian court would
not feel impelled to provide a remedy to witnesses facing equivalent prejudice to those in Canellis. An
outcome reminiscent of that reached by the New South Wales Court of Appeal (note 31 above) would
be likely. It might also be possible for such witnesses to advance a claim under s 7 of the Canadian
Charter of Rights and Freedoms, as discussed further below.
37 Ibid.
38 British Columbia (Human Rights Commission v Blencoe) [2007] 1 SCR 350 at para 82.
31
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criminal prosecutions, even in highly consequential settings such as child custody
disputes.39 It is thus very likely that absent a strong claim to personal prejudice,
the courts would not recognise a s 7 right to funded counsel at a commission
of inquiry. Certainly, such a right would not lie for those whose participation in
an inquiry is voluntary. Thus, the government of British Columbia denied legal
financing to a range of community groups granted standing at the 2012 Missing
Women Commission of Inquiry.40 The groups broadly represented survival sex
workers and community service-providers based in Vancouver’s impoverished
downtown eastside, a community that had been serially victimised by the worst
mass murderer in Canadian history. The denial of funding precipitated a mass
withdrawal by the groups in protest, and seriously undermined public confidence
in the inquiry process itself.41 It did not, however, occasion legal challenges
alleging that the participants were owed funding for legal counsel as of right.
A strong parallel lies between these facts and the controversies that led to
the Magidiwana litigation. In addition to those killed in the Marikana massacre,
more than 70 miners were injured and approximately 250 were arrested. These
miners were granted collective standing as a group participant in the Marikana
Commission, alongside a group representing the surviving family members
of the miners killed, representatives of Lonmin, AMCU, NUM, SAPS, and
the Department of Mineral Resources. Counsel representing each of the state
participants in the inquiry were financed at public expense. The families of
the deceased miners successfully applied to receive financing for their legal
representation from LASA. The injured and arrested miners too sought public
financing to support their legal representation, making such requests of the
President, the Minister of Justice and Constitutional Development, and LASA.
The President and Minister both declined the miners’ request on the basis that
only LASA could provide for the public financing of legal participation in civil
proceedings.42 LASA declined to provide funding, citing resource constraints
and the fact that support for the miners would divert funding from other indigent
persons involved in civil and criminal court proceedings.43 LASA also concluded
that commissions of inquiry did not fall within the types of proceeding for which
it was mandated to provide funding.44
While the injured and arrested miners were able to secure private financial
support for legal representation during the first stages of the inquiry, this support
could not be secured for the entire duration. Ultimately the miners would file an
39 See E Heinrich ‘Canadian Jurisprudence Regarding the Right to Legal Aid’ Lawyers’ Rights
Watch Canada, 3 September 2013, discussing New Brunswick (Minister of Health and Community Services) v
G(J) [1999] 3 SCR 46 and related jurisprudence at 4–5.
40 British Columbia Missing Women Commission of Inquiry Forsaken: The Report of the Missing Women
Commission of Inquiry (2012).
41 See the discussion of these events in G Hoole ‘The Forms and Limits of Judicial Inquiry: Judges
as Inquiry Commissioners in Canada and Australia’ (2014) 37 Dalhousie Law Journal 431, 449–53.
42 See Magidiwana & Others v President of the Republic of South African & Others (No 1) [2013] ZAGPPHC
220, [2014] 1 All SA 61 (GNP)(‘Magidiwana I (HC)’) and Magidiwana and other injured and arrested persons v
President of the Republic of South Africa & Others (No 2) [2013] ZAGPPHC 292, [2014] 1 All SA 76 (GNP)
(‘Magidiwana II (HC)’).
43 See Magidiwana (note 1 above) at paras 6–7.
44 Ibid.
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application in the High Court claiming that the denial of funding constituted
a violation of their rights to equality under s 9 of the Constitution and to a fair
hearing under s 34.45 They were supported in their application by the surviving
family members of miners killed in the massacre. The second of the miners’ claims
was arguably most significant from a constitutional perspective, as it suggested a
novel extension of s 34, which reads: ‘Everyone has the right to have any dispute
that can be resolved by the application of law decided in a fair public hearing
before a court or, where appropriate, another independent and impartial tribunal
or forum.’46 Clearly the implied characterisation of a commission of inquiry as a
forum responsible for the resolution of disputes through the application of law is
at odds with the orthodox legal treatment of inquiries outlined above.

B The High Court and Constitutional Court Decisions
The Magidiwana litigation branched into two separate proceedings, the first
concerning a claim for interim relief while the main constitutional issues awaited
adjudication, and the second concerning the ultimate disposition of those issues.
Each proceeding involved decisions by both the High Court and Constitutional
Court. In order to place the Constitutional Court’s final decision in context, it
is important to review the prior proceedings. This is especially true of the High
Court’s determination of the constitutional claims, which will be addressed here
in some detail so as to consider the significance of the Constitutional Court’s
decision not to disrupt that ruling.
1 The Decisions Regarding Interim Relief
The termination of private financing for the miners’ legal team effectively
meant that the miners could not participate in the evidentiary hearings of the
Commission. As the High Court would later acknowledge, the proceedings were
complex,47 relying upon the examination and cross-examination of witnesses
and engaging diametrically opposed factual positions. Indeed, when it became
apparent that public funds would not be forthcoming to support the miners’
participation, they withdrew from the Commission in protest and were joined by
the surviving family members expressing solidarity with their cause. The miners
accordingly sought urgent, interim relief from the High Court – in the form of
an order requiring that legal funding be provided at state expense – while they
awaited the adjudication of their constitutional claims. The Commission itself
temporarily suspended hearings while this urgent application was heard.
The High Court rejected the application, holding that the applicants had
failed to establish a prima facie case of unlawfulness, fraud or corruption that
would warrant an urgent order directing the expenditure of public funds.48
Importantly, while the court stressed that its decision was not determinative of

45
46
47
48

Constitution of the Republic of South Africa, 1996.
Ibid at s 34.
Magidiwana I (HC) (note 42 above) at para 13.
Ibid.
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the constitutional claims in dispute,49 it did engage with those claims in a limited
manner for the purpose of evaluating whether they established a prima facie case
of government unlawfulness.
On this limited basis, the court found that s 34 was not engaged by the
Commission, since unlike a judicial or tribunal hearing, the Commission would
culminate only in non-binding findings and recommendations; it was not
responsible for resolving disputes according to law.50 In this sense, the decision
aligned perfectly with an orthodox legal characterisation of inquiries. Nor was
a prima facie case established for the violation of s 9. While the applicants
highlighted the unfairness of their being denied equality of arms against adverse
participants in the inquiry, the court considered the relevant comparators for
constitutional equality analysis to be the categories of person who received legal
aid under the regime more broadly.51 By its nature, legal aid financing involved
decisions about resource-allocation amongst the impoverished and vulnerable.
LASA had exercised lawful discretion to prioritise the funding of those
involved in civil and criminal proceedings, facing the threat of immediate legal
consequences, as opposed to those who (like the applicants) faced only the threat
of indirect consequences flowing from a non-binding proceeding.52 Again, the
familiar formal distinction between inquiries and courts was reinforced.
The Constitutional Court denied the applicants leave to appeal this decision.53
Recognising the public importance of the Marikana Commission, however, it
also took the unusual step of hearing arguments on the ‘narrow issue’ of whether
there was a basis to interfere with the decision.54 After summarising the High
Court’s reasons approvingly and finding no basis to overturn them, the Court
offered the following obiter comments about the Marikana Commission and its
relationship with s 34:
Section 34 deals with disputes ‘that can be resolved by the application of law.’ The
Commission’s findings are not necessarily to be equated to a resolution of legal disputes
by a court of law.
It may be that it would be commendable and fairer to the applicants that they be
afforded legal representation at state expense in circumstances where state organs
are given these privileges and where mining corporations are able to afford the huge
legal fees involved. The power to appoint a commission of inquiry is mandated by the
Constitution. It is afforded to the President as part of his executive powers. It is open to
the President to search for the truth through a commission. The truth so established could
inform corrective measures, if any are recommended, influence future policy, executive
action or even the initiation of legislation. A commission’s search for truth also serves
indispensable accountability and transparency purposes. Not only do the victims of the
events investigated and those closely affected need to know the truth: the country at large
49

Ibid at para 53.
Ibid at para 37, 48.
51 Ibid at para 47.
52 Ibid at paras 47–49.
53 Magidiwana v Legal Aid South Africa [2013] ZACC 27 2013, (11) BCLR 1251 (CC)(‘Magidiwana I
(CC)’).
54 Ibid at para 11 outlining the Court’s position that this limited engagement with the High Court
decision was in the public interest.
50
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does, too. So ordinarily, a functionary setting up a commission has to ensure an adequate
opportunity to all who should be heard by it. Absent a fair opportunity, the search for
truth and the purpose of the Commission may be compromised.
This means that unfairness may arise when adequate legal representation is not
afforded. But this does not mean that courts have the power to order the executive branch
of government on how to deploy state resources. And whether the desirable objective of
‘equality of arms’ before a commission translates into a right to legal representation that
must be provided at state expense is a contestable issue.55

Several aspects of these comments are noteworthy. First, while preserving the
High Court’s treatment of inquiries as investigative and recommendatory bodies,
the Court left open the possibility of an ‘equivalency’ between commissions and
the traditional subjects of s 34. Similarly, while affirming the formal status of
inquiries as truth-seeking instruments constituted by the President, the Court
suggested that an inquiry’s purpose goes beyond its utility to an executive master
and includes the justice and truth-seeking interests of other participants and of
society at large. Acknowledging that it may be unfair to deny funding for legal
representation in some instances, the Court used prescriptive language in opining that ‘ordinarily a functionary has to ensure’ an opportunity for all relevant
parties to be heard by a commission. The Court was nevertheless cautious to stop
short of suggesting that judges should liberally interfere with executive decisions
regarding resource allocation. Finally, the Court linked considerations of fairness
to considerations of efficacy, implying that the denial of equal participation in an
inquiry, while unfair in its own right, also diminished its capacity to probe for
the truth.
These obiter comments would prove to be prescient in light of the High Court’s
subsequent determination of the constitutional issues in dispute.
2

The High Court Decision

Fifteen months after its interim ruling, the High Court issued a full decision
on the constitutional claims in Magidiwana.56 It accepted the miners’ claim that
the denial of funding for their legal representation violated ss 34 and 9 of the
Constitution, and ordered LASA to provide the funds. Its reasoning upended
several of the latent assumptions about commissions of inquiry reflected in the
interim ruling.
aa

Applicability of s 34 to the Commission

The court began its analysis by observing that the Constitutional Court had
‘lit the path’ with its obiter reasons in Magidiwana I.57 It cited, first, case law
demonstrating the applicability of s 34 to tribunals that duplicate the procedural
features of courts, notably through the examination and cross-examination
of witnesses, despite their departure from court-like standards of evidence or
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Ibid at paras 14–16.
Magidiwana II (HC) (note 42 above).
Ibid at para 24.
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flexibility in the precise features of procedural fairness.58 Second, it rejected a
categorical treatment of s 34 that would exclude its application to commissions on
the mere basis that they do not adjudicate contested questions of law or determine
legal rights. The court held:
[C]ommission [sic] like the Marikana commission, have the power to make far-reaching
findings and recommendations, which carry potential prejudice to rights of individuals and
corporations, the bearers of which are entitled to protect [sic], even at that investigative stage.
In the context of the present application, it is of no consequence that the commission is
not of a judicial or quasi-judicial nature. That does not, in my view, place the Commission
outside the scope of s 34 of the Constitution. At [a] conceptual level, the general proposition
that the proceedings of commissions of inquiry fall outside the scope of s 34 at the outset,
is, to my mind, an over-simplification of a complex situation involving constitutional
rights and a distinct possibility of those rights being adversely affected by the outcome of
the commission. A preferable view is that the right to legal representation at commissions
is not an absolute one, but depends on the context.59

It should be noted that this statement focuses on the legal representation of participants at an inquiry, not the public funding of that representation per se. As
discussed again below, the extent to which legal funding and legal representation
may be amalgamated as a single issue to be governed by the same principles
is a subject of some confusion. The statement is nevertheless striking for the
departure it signals from the position adopted by the High Court in its interim
ruling, which largely affirmed a categorical treatment of commissions as beyond
the scope of s 34 on the basis that they do not produce finite legal consequences.
The court accepted that considerations related to the ‘nature and type of inquiry’,
the ‘interests of justice and the rule of law’, and ‘whether the constitutional rights
or parties or witnesses … are implicated’, formed a ‘general framework’ within
which to evaluate the applicability of s 34.60 It then considered the relevance of
six contextual factors:
1. The substantial and direct interest of the applicants in the outcome of the Commission:61
The court referred to an interlocutory ruling of the Commission to the effect
that it would consider the possible culpability of protesting miners for the
violence, and report on whether any should bear criminal responsibility for
the deaths.62 It considered the miners to be diametrically opposed in interest
to the state participants at the inquiry.63 Consequently, they had substantial
interests both to insulate themselves against criminal liability, and to protect
and advance cases of civil liability against the police.64 The court noted that
criminal charges had already been preferred against some of the miners.65 It
also observed that: ‘All of the other parties specifically named in the
58
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c ommission’s terms of reference are participating in the commission proceedings to avert adverse factual findings against them.’66
2.	The vulnerability of the applicants:67 As impoverished persons facing potential
criminal liability, but placed on an unequal footing with other participants in
the inquiry, the applicants were its ‘most vulnerable’ participants.68
3.	The complexity of the proceedings:69 The court considered there to be ‘no doubt’
that the proceedings were ‘beyond the scope of the applicants’ absent legal
representation.70
4.	The procedures adopted by the Commission: 71 Both procedurally and substantively,
the Commission was structured as a contest between the competing claims of
participants. The court opined:
 Whether one refers to ‘parties’ or ‘participants’ [as in a formal judicial hearing] is
immaterial, and does not alter the nature of the commission. It should follow from
the events giving rise to the commission, and its terms of reference (where specific
parties are specifically cited for investigation) that there would be partisan contestation
between some of those parties identified for investigation. … I therefore agree with the
contention of the applicants and the supporting respondents that the commission bears
the hallmarks of an adversarial inquiry.72

5.	
Equality of arms: 73 The court observed: ‘Our society is premised on the
constitutional values and principles of social justice, fairness, equality and
justice. A process which enables only the police, other State organs and a multinational corporation to be legally represented to the exclusion of survivors of
the police shooting is “entirely inconsistent with the principles and values that
underlie our Constitution’’.’ 74
6.	Consequences of the Commission’s findings and recommendations: 75 The court stressed
that the recommendatory, non-binding character of the Commission did not
obviate its potential to seriously impact the applicants’ rights, especially those
subject to criminal suspicion. Its reasoning warrants quotation at length:
 There will be reputational, moral, criminal and civil repercussions on those in respect
of whom adverse findings are made by the Commission. It is true that the President is
not obliged to act on the recommendations (if any) of the commission. … However,
that does not mean that there will be no consequences. It is to be borne in mind
that some in the class of applicants have already been charged criminally. … Once
criminal proceedings resume, the applicants face a distinct possibility of imprisonment,
including life or long-term imprisonment. It is cold comfort for the applicants that they
will be entitled to state-funded legal representation for their criminal trials when that
happens. They are entitled, like all other parties before the commission, to present (and
66
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rebut) evidence … to prevent even the possibility of criminal proceedings against them
being proceeded with or resumed. … Although the evidence of the commission would
not necessarily be admissible in subsequent civil proceedings, a finding in this regard
is likely to influence the course of action adopted by either the applicants or the state,
and is most likely to encourage settlement of civil claims in the event that it is found the
police did not act in self-defence.76

These reasons completely upend the categorical treatment offered by the interim
ruling, in which inquiries were distinguished from the traditional subjects of s 34 by
their investigative and recommendatory character. Instead, the court dealt candidly
with the fact that the inquiry was constituted as a dispute between participants – in
its words, an ‘adversarial inquiry’. Rather than treating the legal interests of the
participants as incidental or subordinate to the President’s investigative purpose,
those interests were legitimated as necessary functions of the inquiry’s mandate.
The court explicitly recognised that in addition to serving an investigative function,
the inquiry served as a staging ground for the legal aims and interests of participants; indeed, it referred to those interests in the language of ‘entitlement’.
The court also repeatedly emphasised that actual, grave consequences could
flow to the applicants from the inquiry, including findings of criminality, as well
as the risk that subsequent criminal proceedings could be spurred or influenced
by the inquiry. In light of these risks, the court considered it insufficient that s 34
serve simply to ensure procedural safeguards for the miners within subsequent
criminal proceedings themselves. It even acknowledged the legitimate reputational
and civil interests of the applicants, not only to insulate themselves against future
liability, but to advance the foundations for their own potential civil claims.
The court did not limit itself to the miners’ interests in evaluating the applicability
of s 34. It also considered those of the supporting applicants (the family members
of the deceased miners) for whom the inquiry presented an opportunity for truthseeking, vindication, healing and reconciliation: ‘[N]one of [these] goals can be
achieved without the full and effective participation of the applicants, who are
the eye witnesses of the shooting incident that resulted in the death of their loved
ones.’ 77 The court underscored the importance of procedural inclusiveness to
the pursuit of truth and to restoring the ‘civil dignity’ of victims.78 It opined that
extension of s 34 to the Commission was consistent with a purposive, expansive
treatment of South Africa’s ‘never again Constitution’, a document that took
equality and social justice as foundational tenets.79
The court thus found that s 34 was applicable to the Commission,
constitutionally entitling the applicants to legal representation.80 It went on to give
brief additional reasons to the effect that s 34 also occasioned a right to state
funding for that representation:
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I am of the view, taking into account the considerations referred to above, and the fact
that the rights of indigent and vulnerable persons are implicated, that the State is, in
the circumstances, constitutionally obliged to provide legal assistance to the applicants. I
agree with the applicants’ and the supporting respondents’ contention that the interests
of justice and the rule of law would be undermined by a failure to uphold the applicants’
right, especially in light of my conclusion that the constitutional rights of the applicants are
not only implicated in the proceedings of the commission, but may possibly be threatened
by its findings.81

The brevity of these reasons, and their substantive reiteration of the factors that
led to the principal finding under s 34, suggests that the court gave only nominal
consideration to the analytic distinction between a right to counsel and a right to
state funded counsel. The significance of this issue will be considered again in
analysing the extent to which Magidiwana establishes an authoritative precedent
for the conduct of future inquiries.
bb

Whether the Applicants’ Rights under s 34 were Violated

Having found that the applicants were entitled to state-funded legal counsel by
virtue of s 34, the court gave separate consideration to whether the denial of that
funding signalled a constitutional violation by either the state (meaning, in essence,
the President or Minister of Justice and Constitutional Development) or LASA.
Focusing first on the state, the court declined to consider whether the
President’s decision to establish the Commission without funding for all necessary
participants was an irrational, and thus invalid, use of his constitutional power.82
Rather, it considered the Minister’s response to the applicants’ request for funding
– in which the Minister expressed that only LASA was empowered to provide
public funds for legal representation – to be the focal point for constitutional
scrutiny. It accepted the Minister’s defence that this outcome was commanded by
the principle of legality:
If anything, [the Minister’s] decision was a sound one. Its correctness lies in the rule of
law, and its offspring, the doctrine of legality, because constitutionally, the only framework
within which legal aid for indigent people is provided, is in terms of the Legal Aid Act.
Thus, the only channel through which such funding can be accessed is Legal Aid SA,
which is a separate juristic person with its own legislative mandate[.] … Simply put, the
only State agency charged with the responsibility to provide legal aid to the indigent,
is Legal Aid SA. That should have been the applicants’ first port of call, and not the
President or the minister.83

The cogency of these reasons rests on whether the legislation creating LASA
should be construed as an exhaustive attempt to confer responsibility for
publicly-funded legal assistance on that body, even where the need for such
assistance arises in ad hoc processes created at the executive’s discretion. There is
no obvious textual source in South Africa’s Constitution for the proposition that
81
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the right to publicly-funded legal counsel, once recognised, can only be provided
by one agency. The Legal Aid South Africa Act84 acknowledges a legislative
intent to fulfil the constitutional right of indigent persons to state-funded
counsel,85 but does not specify that LASA is to bear this burden exclusively in
all forums. Funding for commissions of inquiry flows from the executive as
an incident of its power of appointment. Just as the President could prescribe
funding for the Commission’s own staff and other expenses, there is no obvious
reason why he could not have augmented the Commission’s budget to provide
funding for participants, barring express legislative restriction to the contrary.86
The High Court’s decision appears to read such a restrictive intention into the
very existence of LASA; rather than properly confining executive expenditures
to those authorised by law, this risks unduly narrowing the scope of executive
liability for a well-founded constitutional right.
The court nevertheless did find that LASA had violated the applicants’ rights
under s 34. Its reasoning was based LASA’s correspondence with the applicants,
in which LASA had advised: ‘We are not able to determine from your funding
request that there will be a substantial and direct benefit to your … being
separately represented at the Commission, especially as the interests of the miners
will be protected … by their respective unions … who are legally represented.’87
It should be noted that this reason for declining funding to the applicants was
one of several stated in the correspondence, as the subsequent Constitutional
Court decision would make clear. It was nevertheless found sufficient for the
High Court to conclude that LASA’s decision was erroneous – indeed, that
there was ‘no plausible reason’ that the miners should be distinguished from the
surviving family members who received LASA funding.88 This conclusion rested
on the court’s prior appraisal of the applicants’ significant and distinct interest
in the Commission, for which neither the unions nor the family groups could
stand in proxy. Importantly, the court also rejected the view that the inquiry’s
evidence leaders could stand-in for the applicants’ interests. Despite the neutrality
demanded of these officials, they could not be expected to ‘present the partisan
needs’ of those falling under the Commission’s investigative scrutiny.89
After denying that LASA had a valid basis on which to decline funding to the
applicants, the court moved immediately to consider the applicant’s equality claim
under s 9. It did not offer an express statement clarifying the effect of its finding
under s 34 in its own right. It is accordingly unclear whether the remedial outcome
of the decision – the court’s order for LASA to fund the applicants – could flow
exclusively from its finding under s 34, or was dependent upon its further analysis
under s 9 that the denial of funding unfairly discriminated between the applicants
and other inquiry participants. This distinction is significant in evaluating the
precedential effect of the decision, as will be discussed more fully below.
84
85
86
87
88
89

236

Act 39 of 2014 (‘LASA Act’).
LASA Act s 3.
See Bishop (note 13 above) at 36.
Reproduced in Magidiwana II (HC) (note 42 above) at para 79.
Ibid at para 86.
Ibid at paras 83–84.

RECONCEIVING COMMISSIONS OF INQUIRY

cc

Whether the Applicants’ Rights under s 9 were Violated

The court identified a violation of s 9 for reasons foreshadowed by its treatment
of s 34: in declining to fund the miners, LASA made an arbitrary and thus
discriminatory and irrational90 distinction between them and the surviving
family members who did receive funding. In the court’s view:
They [the miners] are visited with disadvantages, solely because they have survived a
police shooting. … It seems to me that the differentiation between the families of the
deceased and the injured miners is based on the assumption that the deceased miners have
left behind destitute widows and orphans, while the injured miners are still able to work
and provide for their families. This is a simplistic and fallacious generalisation, which,
without empirical evidence, cannot logically be made.91

This again represents a significant point of departure from the court’s analysis
in the interim ruling. There, the relevant comparator group for s 9 analysis was
thought to be the recipients of legal aid funding at large – that is, those indigent
persons facing criminal or civil proceedings who required legal representation
to fulfil their constitutional rights. Here, the relevant comparator group was
identified as the recipient group that benefited from LASA support within the
context of the Marikana Commission. In finding that no rational basis could be
established for differentiating between those recipients and the applicants, the
court located a source of unlawful discrimination against them.
The court accordingly ordered that LASA ‘forthwith take steps to provide legal
funding to the applicants for their participation in [the Commission]’.92
dd

Summary and Analysis

It will be helpful to briefly recapitulate what emerge as the principles from the
High Court’s ruling on the constitutional issues in Magidiwana, together with
those aspects of the ruling that remain ambiguous, before moving on to consider
the Constitutional Court’s decision on appeal.
First, the decision clearly stands for the proposition that s 34 can be applicable
to inquiries. This does not flow intuitively from a plain reading of s 34, which
implies that its application is confined to forums that resolve disputes through
the adjudication of law. Extending the provision to a commission of inquiry, even
if confined to specific factual circumstances, still signifies a significant departure
from both the plain meaning of the text and from a conventional treatment of
inquiries as non-adjudicative fact-finding and recommendatory bodies constituted
deliberately outside the traditional judicial sphere.
Second, the decision offers a non-exhaustive range of contextual factors that
may trigger the application of s 34 to an inquiry. Perhaps the most crucial of these
is the potential impact of the inquiry upon an individual or group of individuals.
90 See especially ibid at para 97 (the court supplements its principal finding under s 9 with reference
to s 1 of the Constitution, holding that the denial of funding to the applicants was irrational and thus
contrary to the latter provision).
91 Ibid at 93–94.
92 Ibid at para 103.
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The danger that an inquiry may lead to a factual finding of criminal behaviour,
or that it may spur subsequent prosecution or otherwise affect a person’s trial,
are the most obvious factors that could bring an inquiry within the scope of
s 34. The case is strengthened when the vulnerability of individual participants is
combined with the procedural complexity of an inquiry, and its engagement with
adversarial positions on contested facts. It would also seem to be strengthened
when the legal representation of participants sustains other important interests,
such as the truth-seeking concerns of victims or the interests of participants in
protecting and advancing civil claims.
An important third principle can be distilled from the above. Were the
extension of s 34 to be confined to instances in which an inquiry engages risks
of a quasi-criminal variety (adverse findings related to criminality, or effects
on subsequent proceedings) it would not have been necessary for the court to
highlight the relevance of further interests in civil liability, truth-seeking and
restorative justice. Thus, while the boundaries of s 34’s extension are imprecise, it
seems clear that that extension is not narrowly limited to persons facing criminal
prejudice. Nor does it appear to be limited to individuals per se, or to those whose
participation in an inquiry is coerced. While the applicants included some
individuals summoned as witnesses at the inquiry, the s 34 right was recognised
in all of the applicants as a class, and without reference to the inquiry exercising
investigative powers of compulsion against any of them specifically. The court
even alluded to the possibility of corporations benefiting from the extension of
s 34 at an inquiry.93 So the s 34 right may be available at an inquiry collectively,
based on interests beyond mere protection against criminal stigma or sanction,
and exercisable even by corporations.
The decision is vague as to whether the right to state-funded counsel flows
necessarily from the right to legal representation, although its lack of analytic
differentiation between the two implies that this will be the case when a claimant
is genuinely indigent. It will be recalled that the decision did not give precise
remedial treatment to its finding under s 34, as distinguished from its finding
under s 9. This is significant, because more than one remedial outcome could
conceivably result from a finding that a claimant’s constitutional rights have been
violated by the denial of publicly-funded legal counsel. One outcome could be to
order the provision of such counsel, as the High Court did, but another could be
to invalidate the proceeding itself as being ultra vires the Constitution. Recourse
to s 9 provided the court with a firm analytic foundation for a prescriptive
funding order, based on LASA’s failure to afford the applicants equal treatment
with an analogous group. By contrast, the court’s finding on s 34 did not rely on
any inequality lying between the applicants and the surviving family members. It
is thus unclear whether a future case, satisfying the same conditions as Magidiwana
on s 34 but not engaging s 9, could result in a prescriptive funding order or
would instead occasion some form of declarative relief (for example, a declaration
injuncting or invalidating the inquiry).
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With these aspects of the High Court’s ruling in mind, we may now turn
attention to the Constitutional Court’s decision.
3

The Constitutional Court’s Decision on Appeal

LASA appealed the High Court’s decision to the Supreme Court of Appeal. In
the intervening period, however, it also agreed to provide funding for the miners’
legal representation at the Marikana Commission. The Supreme Court of Appeal
accordingly declined to hear the matter, considering it moot.94 LASA appealed
further to the Constitutional Court.
Before the Constitutional Court, LASA contended that it would be responsible
under the High Court’s decision to finance the legal representation of indigent
participants at future commissions of inquiry. It thus sought correction of what
it considered to be an erroneous application of s 34. The miners’ response was
twofold. They pointed out, first, that LASA’s funding Guidelines had been
amended following the High Court ruling to imply that future responsibility
for the financing of participants at commissions of inquiry belonged to the
constituting authority (that is, to the President or other executive official
responsible for commissioning the inquiry) and not to LASA. LASA’s claim to
future liability was thus erroneous and irrelevant as a matter of law. Second, the
miners’ reasserted the bases of their original claim, taking the position that the
High Court’s determination was correct.
The Court held by a 10–1 majority that the matter was moot as between the
parties, and that the High Court decision did not engage matters of sufficient
public interest to justify reconsideration of the legal issues in dispute. This
outcome relied on the Court’s appraisal that the future impact of the decision, if
any, was exceedingly narrow. As Acting Justice Theron (as she then was) wrote
for the majority:
The argument that the High Court judgment lays down principles applicable not only
to the Marikana Commission but also to other inquiries and investigative tribunals is
unpersuasive. The High Court was careful to circumscribe the application of the judgment
to the singular circumstances surrounding the Marikana Commission. Thus the extent to
which the findings could bind Legal Aid in future cases would be very narrow and indeed
so rare as to be negligible.95

In reaching this conclusion, the Court drew a distinction between the High
Court’s decision that s 34 was applicable to the Marikana Commission and its
further decision that the miners were entitled to funding. The first decision, in
itself, was informed by contextual factors that the Constitutional Court considered
‘exceptional and rare.’ 96 The second decision hinged on the High Court’s finding
that the denial of funding, not just representation, was irrational and invalid under
s 9: ‘The High Court made a decision based on the unique circumstances of the
Marikana Commission, in the context of the reasons advanced by Legal Aid not
94
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to fund the miners, on the one hand, and to fund the families, on the other.’ 97
As such,
the construction the High Court assigned to section 34 to the effect that the section
applies to commissions like the Marikana Commission, imposes no obligation on Legal
Aid to fund legal representation. The decision and the discretion remain with Legal Aid.
The decision … will have no practical effect … on Legal Aid and its future decisions in
respect of funding. If in future parties that appear before a similar commission require
legal representation at state expense, they will have to apply to Legal Aid which will
consider the application in terms of the relevant law and regulations. If the application
does not meet the requirements for funding, Legal Aid will be free to decline it, regardless
of the fact that section 34 applies to the matter before the commission. This is so because
even in criminal cases, the Constitution does not guarantee legal representation at state
expense in all matters. The right to claim legal representation at state expense is limited to
cases where substantial injustice would occur.98

It will be recalled that the High Court decision did not specify whether its remedial
outcome – the award of funding to the miners – was dependent on the applicants’
s 34 claim being supplemented by their claim under s 9. The Constitutional
Court’s interpretation implies that the outcome was dependent on recourse to s 9,
to the effect that an indigent claimant will only succeed in demanding funding
from LASA when the latter has already provided such funding to other inquiry
participants against whom the claimant is entitled to equal treatment. Otherwise,
LASA may still decline funding, even in the face of a s 34 violation, according to
legal principles limiting funding to instances where ‘substantial injustice’ would
otherwise result.
This treatment of the High Court decision is not altogether persuasive. The
High Court could have devoted substantial analytic attention to the threshold for
establishing a right to legal funding, but it did not. Instead, it treated the right to
funding as something that flowed logically from the combination of a proven right
to representation under s 34 and the claimant’s genuine poverty. The court did not
narrow the availability of funding to instances of ‘substantial injustice’, nor consider
the related case law cited by the Constitutional Court. It is thus perfectly intelligible
to treat the High Court’s decision as entitling the miners to counsel and funding,
on account of the injustice that would result from their exclusion from the inquiry,
and quite apart from concerns about their equality vis-à-vis the participants who
did receive LASA funding. To the extent that a contrary interpretation of the High
Court decision is required to narrow its future impact on the LASA, the majority
position in the Constitutional Court rests on uncertain ground.
The Constitutional Court’s view that the contextual factors informing the
High Court’s principal finding under s 34 are ‘so rare as to be negligible’ is also
questionable. For one thing, the boundaries established by those factors are fluid:
they clearly do not limit s 34 rights to coerced inquiry participants facing possible
criminal prejudice, and may extend to participants pursuing civil interests, truth
and restorative justice through a commission of inquiry. They may be asserted
97
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not just by individuals but also by groups and possibly by corporations. The
confluence of factors identified by the High Court – factual disputes that raise
adversarial positions among participants; the use of conventional legal procedure
such as examination and cross-examination; the possibility of stigma, criminal
prosecution, or civil liability flowing to inquiry participants; participant interest
in truth-seeking, vindication and healing; and the poverty and vulnerability of
participants – are hardly unique to the Marikana Commission. They are in many
ways characteristic of commissions of inquiry: lapses in public confidence in
government – typically the impetus for a commission of inquiry – very often
stem from systemic victimisation of society’s most vulnerable members, and thus
involve participation by marginalised groups for whom procedural equality is a
paramount value. The common use of judges and lawyers to conduct inquiries,
together with the fact that inquiry subject-matter almost invariably raises legal
risks and interests for those affected, renders reliance on court-like procedures
of examination and cross-examination the norm. Any number of inquiries thus
combine elements of criminal and civil liability, truth-seeking, restorative justice,
adversarialism, and indigence in a manner similar to the Marikana Commission.
If the High Court’s decision in Magidiwana extends a right to state-funded
legal representation based on s 34 alone, independent of recourse to s 9, then the
decision is very likely to occasion future liability on the part of LASA. While the
Constitutional Court did not consider how LASA’s amended Guidelines would
impact this liability, it is not clear that they alter the outcome. The Court’s apparent
reading of the new Guidelines is that they confer responsibility on an inquiry’s
constituting authority to provide for the legal financing of participants.99 That may
be accurate as a statement of LASA’s administrative position toward the funding
of participants at an inquiry, but it receives no obvious legislative corroboration
imposing an obligation on such constituting authorities. The Commissions Act
certainly imposes no such duty on the President. Combined with the High Court’s
debatable conclusion that the doctrine of legality requires recourse to LASA as
the sole authority empowered to ensure the legal funding of indigent persons in
any forum – a conclusion left undisturbed by the Constitutional Court – a mere
administrative guideline adopted by LASA would not save it from liability.
In any case, even if a funding obligation against LASA were only engaged
by the nexus of s 34 and s 9 claims, this would not exhaust the precedential
effect of Magidiwana. The High Court clearly found that s 34 demanded both legal
representation for the miners and state funding for such representation. Recourse
to s 9 may have been necessary for the specific remedy of a prescriptive order
against LASA. But a general finding that the conduct of the inquiry violated the
participants’ rights could have eventuated other relief, such as an order against the
President or a declaration invalidating the inquiry for unconstitutionality. Either
way, the potential impact of principles flowing from Magidiwana is substantial.
This view of the High Court decision is reflected in the dissenting reasons of
Nkabinde J, who agreed with the majority’s decision on mootness but nevertheless
felt that sufficient public interest concerns surrounded Magidiwana to warrant
99
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review. In her characterisation, the case fundamentally concerned ‘what the right
to a fair hearing means; what demands can be placed on the resources of the State;
and how best to balance the competing claims of a range of seemingly worthy
recipients of the State’s assistance.’100 She concluded that Magidiwana established
sweeping new principles extending the application of s 34 to commissions of
inquiry, fettering LASA’s future discretion and impacting adversely on its ability
to fulfil its important mandate. She also determined that the legal bases on which
the High Court established these principles were erroneous.
Against the majority’s view that Magidiwana was factually specific and discrete,
Nkabinde J identified five principles flowing from the decision, each of which
represented an unprecedented extension of s 34. These were: (1) the applicability
of s 34 to proceedings that are not ‘quasi-judicial’;101 (2) the applicability of s 34
to forums that do not determine legal rights;102 (3) the identification of contextual
factors that guide the application of s 34 to a commission of inquiry;103 (4) the
finding that s 34 can create a right to counsel at an inquiry;104 and (5) the finding that
the section can create a right to publicly funded counsel at an inquiry.105 Concerning
the factual matrix which activated these principles, Nkabinde J opined: ‘[T]here
is no reason to speculate that those circumstances are indeed so unique as to have
no relevance to future cases. We need only consider commissions of the past to
see that this is not so.’106
Moreover, Nkabinde J noted that the consequences for LASA were severe.
Accepting the view that LASA was the state organ responsible for providing legal
financing when it is required under s 34, the majority’s characterisation of LASA’s
continuing discretion could not be sustained:
The High Court held that s 34 obliged Legal Aid to fund the miners, that is to say, Legal
Aid has no discretion to exercise. Indeed, this is precisely what is problematic for Legal
Aid: the High Court judgment stands for the proposition that, where s 34 applies to
commissions of inquiry and provides the right to state-funded legal representation, it has
no discretion to exercise.107

This interpretation of the High Court’s decision departs significantly from the
Constitutional Court majority by treating the finding under s 34 as creating a
positive obligation against LASA, irrespective of the subsequent s 9 claim. As noted
above, the ambiguity of the High Court decision supports either interpretation. In
either case, significant and potential harmful outcomes result. Preferring the view
that s 34 and s 9 claims must coincide to occasion liability, LASA is incentivised to
never finance the participation of any group in an inquiry again, lest it be forced to
expand such funding on the basis of equality. The Constitutional Court’s reading
of the High Court’s decision could thus have an unintended chilling effect on the
100
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future dispersal of LASA funds. Preferring Nkabinde J’s view, LASA’s discretion
would presumably be fettered by the recurrence of circumstances similar to those
of the Marikana Commission: it would be forced to provide legal aid funding
under these conditions. This would not only impact LASA, but those reliant on
access to its scarce resources in settings where rights are imminently endangered:
‘[I]n this case, in which Legal Aid projected that it would be required to re-direct
R19 530 800 to fund legal representation before the Commission, approximately
3 800 applicants involved in civil and criminal proceedings would be denied
state-funded legal representation as a direct result of the High Court judgment.’108
For her part, Nkabinde J found that neither s 34 nor s 9 created a right to
state-funded counsel at the Commission. Past jurisprudence implied that a right
to funded counsel is limited to hearings where rights may be finally determined,
and where substantial injustice would result from an indigent person going
unrepresented.109 The Marikana Commission did not fit within this mould. The
High Court’s equality analysis was flawed for treating the miners’ survival of
the police shooting as an analogous ground activating a claim to discriminatory
treatment under s 9(3). The comparator group properly invited by this analogy
was not the surviving family members but the deceased miners themselves, who
could hardly be said to hold a benefit denied those who survived, nor could
survival of a shooting be considered a characteristic with the potential to impair
human dignity as envisaged by s 9(3).110 The High Court’s conclusion that it was
irrational for LASA to have funded the surviving families but not the miners
was defective in that it relied exclusively on LASA’s supplementary reasons for
denying funding, not on the primary one: the fact that LASA had finite resources
and did not wish to deprive those in greater need.111
Ultimately, Nkabinde J’s dissenting analysis is more satisfying and persuasive
than that of the majority. The dissent deals directly with the fact that the matrix
of factors animating the Marikana Commission are hardly unique to that inquiry.
It underscores that there is no express reason why the High Court’s ruling on s 34
cannot be interpreted to impose a funding obligation on LASA in its own right,
and it highlights a certain narrowness and illogic to the High Court’s s 9 analysis.
It also signals a potential alternate route to a just outcome in Magidiwana, but
one that wasn’t pursued by the High Court. Nkabinde J queries whether a claim
against the President under s 1(c) of the Constitution, alleging that he violated
norms of legality by commissioning an inquiry that irrationally excluded groups
needed to fulfil its mandate, would have been more fruitful.112 I would add that
if participation in the inquiry can be conceived as a benefit to which those with
a pressing and substantial interest are entitled, or if the inquiry is conceived as an
expression of official power to which some persons were involuntarily subjected, a
108 Ibid at para 62. See also para 108 (‘It deprives not only Legal Aid of the ability to engage in the
‘polycentric budget-allocation’ that is inherent to the task of allocating finite resources amongst many
indigent and vulnerable claimants … but it deprives other claimants of the assistance to which they
would otherwise be entitled.’)
109 Ibid at paras 111–12.
110 Ibid at para 116.
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claim against the President may also emerge under s 9. Here it could be alleged
that the President violated the right to equality by constituting an inquiry that was
fundamentally skewed to the interests of the state respondents, at the expense of
non-state participants whose interests in the inquiry were equally valid but who
were denied procedural equality on the arbitrary ground of their poverty.
In any case, the dissenting judgment highlights Magidiwana’s controversy
and its ambiguous authority. That ambiguity is not just about the application of
constitutional provisions to the inquiry context, but about the underlying status
and functions of inquiries themselves. It should now be evident that the view
taken of inquiries by the High Court in Magidiwana differs from the norm in
the extent to which it readily analogises inquiries to court proceedings. While
stopping short of characterising inquiries as institutions that determine legal
rights, it nevertheless treats them as forums which engage equivalent concerns
of justice for those affected. It also gives clear-eyed recognition to inquiries’
adversarial character, the fact that they engage real, significant prejudice, and the
fact that participants may approach them with legal self-interest in mind, seeking
to insulate their own liability and to advance the foundations for claims against
others. Perhaps most importantly, it implicitly legitimates those features of inquiries,
treating them as part and parcel of the institution rather than as incidental (and
undesirable) features of a formal investigative mandate. Fulfilment of equality of
arms at an inquiry, and the adversarial contest it facilitates, is framed as conducive
to reliable fact finding and to restorative justice, not inimical to them.

III Exploring the Plural and Participatory Character of
Inquiries
There is room for reasonable disagreement about whether the outcome reached
by the High Court and left undisturbed by the Constitutional Court in Magidiwana
is desirable as a matter of public policy or correct as a matter of law. What should
nevertheless be clear is that it reveals a different way of conceptualising inquiries
that breaks from past orthodoxies and raises significant procedural and policy
implications as a result.
What I have identified previously as an ‘orthodox’ treatment of inquiries might
be framed summarily as follows: inquiries are investigative institutions falling
within the executive branch of government, tasked to identify facts and report
findings and related recommendations to government; although they may affect
reputations, they do not determine legal rights or impose legal consequences, and
consequently they are not beholden to the evidentiary and procedural standards of
court proceedings. Magidiwana suggests an alternate rendition, framed along these
lines: while inquiries are not court proceedings, they engage significant rights and
interests on the part of participants, which include interests in justice-seeking,
safeguarding against personal liability or criminal culpability, and advancing civil
interests; the legitimacy and importance of these interests warrants observance of
adjudicative procedures in deciding contested matters of fact, including ensuring
that participants have equality of arms.113 These characterisations of inquiries
113
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are not mutually exclusive – both are capable of accommodating the fact that
inquiries have formal fact finding and advisory mandates, and that they owe
witnesses procedural fairness. The first characterisation nevertheless draws an
inquiry’s chief procedural implications from its formal status as a fact-finding
and advisory body, while the second develops those implications by focusing on
the interests and concerns of inquiry participants. They differ in the normative
considerations to which they assign primary, organising authority.
The point in highlighting these different perspectives is to demonstrate that
individual inquiries can be sites for competing normative claims or expectations,
expressed as ideas about what an inquiry should do and how it should do it.
The perspectives need not be limited to those stressing an inquiry’s investigative
purpose or adversarial elements: the Marikana Commission itself illustrates
that inquiries may also serve as sites for restorative justice, political advocacy,
and public education, among other civic goals. There may be subtle or very
significant differences in the expectations brought to inquiries by their various
stakeholders and participants, including their commissioning governments, the
judges or lawyers responsible for conducting them, and the various individuals
and groups implicated in the process. Inquiries inevitably confront and resolve
these expectations at the level of procedure. Indeed, even reliance on the familiar
precedents of past commissions reflects a choice of a specific procedural template
at the expense of other possibilities, advancing the values with which that
template is most associated. So too does the decision to constitute the inquiry as
a legalistic, quasi-adversarial process ensuring equality of arms for participants.
Lon Fuller famously observed that quite apart from the instrumental goals
sought from different types of legal institution, the procedural forms of the
institutions themselves foster inherent values.114 The choice of a given inquiry
procedure thus involves elevating values – both instrumental (or goal-oriented)
and intrinsic – that are associated with that procedural form, regardless of
whether that outcome is deliberate or incidental. Magidiwana is an important case
because it brings this latent decision-making to the fore: by showing that different
procedural arrangements are possible in response to the different demands
placed on an inquiry, the decision challenges presumptive reliance on a given
institutional form. In this sense, the decision helps reveal something unique –
and possibly laudable – about inquiries, flowing from their ad hoc nature: each
inquiry presents a new opportunity for procedural innovation and adaptation to
unique contextual demands.
The possibilities for such innovation extend beyond the choice between
formally inquisitorial or adjudicative procedures: they may include new procedural
hybrids; new means of facilitating the testimony and participation of vulnerable
witnesses; new means of balancing the transparency and awareness-raising
114 See especially L Fuller ‘Means and Ends’ in KI Winston (ed) The Principles of Social Order: Selected
Essays of Lon L Fuller (2001) 61 (Fuller’s paradigmatic illustration of the inherent values signalled by
different institutional forms, and the relevance of those values to appraising institutional forms and
limits, was his essay ‘The Forms and Limits of Adjudication’ (1978) 92 Harvard Law Review 353.) See
also the discussion in Winston ibid at 40–47 and K Rundle Forms Liberate: Reclaiming the Jurisprudence of
Lon L Fuller (2013) 32–45.
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qualities of an inquiry against legitimate concerns for privacy or for safeguarding
the integrity of parallel proceedings; and new means of allowing broader systemic
and structural injustices surrounding an inquiry to come to the fore, to give
just a few examples. It should be kept in mind that the statutory frameworks
governing inquiries are skeletal and inquiry terms of reference normally allow
commissioners broad interpretive latitude in devising procedures. The fact that
those terms inevitably pose investigative questions, directing commissioners
to find facts and make recommendations, should not foreclose the types of
procedure inquiries may adopt in pursuing those questions, or the possibility
that different socially constructive and complementary values can be fostered
in their pursuit. In the Marikana Commission those values may have been the
procedural equality of participants to press competing claims, given the grave
subject-matter of the inquiry, the fact that it was relatively factually confined,
and the fact that it quite directly implicated associated legal interests. For other
commissions, circumstances may militate in favour of the promotion of different
values and the choice of different associated procedures.
This would suggest that the institutional potential of inquiries may lie in
embracing their ad hoc character, treating their formal mandates as starting
points for an interpretive exercise in which procedures are developed to foster
context-driven values and objectives. Were individual inquiries to adopt this
approach, it would mark a significant departure from conventional inquiry
practice by counselling against instinctive reliance on institutional precedents.
It would involve actively associating the value of inquiries with the normative
tensions that characterise them – and with the opportunity to reconcile them
through constructive procedures – as opposed to a formal preconception of
standard inquiry means and ends.115
I elaborate the significance of this claim below, turning first to two useful
metaphors that help to locate the potential of inquiries in their normatively plural,
participatory character. I then turn to offer three concrete recommendations for
enhancing commissions of inquiry in light of these observations.

A 
On Exploder Diagrams and Participatory Bubbles: Two Inquiry
Metaphors
Canadian scholar Liora Salter has offered some of the most theoretically rich
commentary on commissions of inquiry, first in her ground-breaking text Public
Inquiries in Canada,116 co-authored with Debra Slaco in 1981, and subsequently
in a small body of publications that build from the themes established in that
study.117 Salter’s focus has largely been on the development and evaluation of
science within commissions of inquiry, and on the nexus between inquiries,
115 For an excellent account of commissions of inquiry that departs from orthodox institutional
preconceptions, see R Macdonald ‘Interrogating Inquiries’ in Manson & Mullan (note 35 above) at
473.
116 See generally L Salter & D Slaco Public Inquiries in Canada (1981).
117 See especially L Salter ‘Two Contradictions in Public Inquiries’ in A Pross et al (eds) Commissions of
Inquiry (1990) 173; and L Salter ‘The Complex Relationship Between Inquiries and Public Controversy’
in Manson & Mullan (note 35 above) at 185 (Salter ‘Public Controversy’).
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policy-formation, and public controversy. A central contribution of her work has
been to underscore how scientific questions can be attributed a false determinacy
as they are translated to meet the pragmatic demands of an inquiry and the
arbitral interests of participants. For present purposes, her work is useful for the
emphasis it places on the competing tensions within commissions of inquiry, and
for the analytic priority she assigns to recognising those tensions as constitutive
of the inquiry institution itself.
In her essay ‘The Complex Relationship Between Inquiries and Public
Controversy’,118 Salter approaches inquiries through the architectural metaphor
of an exploder diagram:
[A] diagram where the walls and roof have been pulled back in order to facilitate a better
view of each floor. No one would think that a house was complete without walls and roof,
but the resulting picture permits the analyst to focus on all the separate elements that
comprise the building as if they could be studied separately.119

Salter employs this metaphor to consider how four different elements interact
within commissions of inquiry. These are: (1) truth-seeking, meaning the pursuit
of accurate or viable scientific conclusions;120 (2) justice-seeking, which means
‘identifying potential wrongdoing, dispute resolution, and dealing with interest
group conflicts’;121 (3) value debates, meaning debates about underlying principles
that should frame or inform the contested subject-matter of an inquiry;122 and
(4) policy-seeking, meaning the necessary engagement of inquiries with matters
of public policy, and in particular the pragmatic imperative of developing policy
recommendations.123 Each of these elements places a pressure on inquiries
to accommodate distinct normative and disciplinary commitments within a
common procedure. Salter considers this unique constellation of tensions to be
definitive of the inquiry institution itself:
What makes an inquiry unique is that it combines all four elements, and that none is more
important than the others. That is, while, for example, legal deliberations often combine
science and law, efforts are made to restrict value debates (not always successfully) and
rarely are policy recommendations included in legal judgments. This would be enough to
distinguish inquiries from courts, but there is more. In the courts, it is clear to all which
element (justice-seeking) should prevail in the final judgment. It is never so clear in the
case of inquiries, which are simultaneously legal proceedings, quasi-scientific enterprises,
value and political debates, and instruments for creating public policy.124

It should be stressed that the elements identified by Salter reflect her particular
focus on inquiries concerned with examining questions of science and its relation
to public policy. Her observations are valuable here less for the specific elements
she identifies than for her analytic approach, which forces us to conceive of
118

Salter ‘Public Controversy’ (note 117 above).
Ibid at 190.
120 Ibid at 190–94.
121 Ibid at 194, 195–97.
122 Ibid at 196–97.
123 Ibid at 197–98.
124 Ibid at 198.
119
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inquiries through their composite tensions rather than through a prefabricated
idea of what the institution itself should look like. This means challenging the
assumption that one normative value commands prima facie priority in dictating
inquiry procedure; rather, each inquiry presents an opportunity to strike a new
procedural balance responding to the distinct values that arise from context.
To clarify and press Salter’s metaphor further: a vision of a completed house is
inevitably accompanied with instrumental assumptions about what a house is for,
what it can do, and what it cannot do.125 Focusing instead on the elements that
make-up the idea of a house – shelter, family life, privacy, security, and personal
property, to name a few – we might consider different manners of integration and
balancing that alter the ‘architecture’ in modest or fundamental ways. Recognising
that no one element commands prima facie priority separated from context, we
can approach each institutional site anew to conceive of different configurations
responsive to different contextual demands.
Michael Bishop pursues a related point in his essay ‘An Accidental Good:
the Role of Commissions of Inquiry in South African Democracy’.126 Bishop
notes that inquiries are subject to a range of limitations, including the limited
scope of their terms of reference, procedural inefficiencies, obstructiveness and
delay by participants, failure for their recommendations to ever be adopted, and
outright political capture. He nevertheless considers them to serve an accidental
good: by virtue of their unique publicity and broad public engagement, inquiries
can advance values of accountability and participatory democracy even when
procedural defects themselves expose partisan abuses and corruption.127 Bishop
adopts the metaphor of a ‘participatory bubble’128 – a ‘small-scale [moment] that
allow[s] participation and contestation over the meaning of constitutional norms’
– to help distil the special value of a commission of inquiry. Bubbles arise from
social ‘boiling points’, enclose a specific space and specific actors, and eventually
burst with time.129 Yet, ‘while bubbles burst, the value of the bubble lies in what
is learnt from it – not how it directly changes policy (although that would be nice)
– but whether it was a successful experiment that “alter[ed] our understanding
of the norms that frame them” ’. 130 Like Salter, Bishop recognises that inquiries
have important instrumental value, including impacting public policy, but can
also generate intrinsically laudable effects, such as channelling and reshaping
social norms.
While Bishop perceives the good of inquiries as being incidental and even
inherent to their public and participatory character, there may nevertheless be
means of enhancing that character and thus maximising the potential of inquiries
125 See generally R Macdonald ‘The Swiss Army Knife of Governance’ in P Eliadis et al (eds)
Designing Government: From Institutions to Governance (2005) 203. Macdonald gives preliminary treatment
to commissions of inquiry through his own distinct blend of legal pluralism and legal process theory
in ‘Interrogating Inquiries’ (note 116 above).
126 Bishop (note 13 above).
127 Ibid at 38–39.
128 See S Woolman The Selfless Constitution: Experimentalism and Flourishing as Foundations of South Africa’s
Basic Law (2013) cited in Bishop (note 13 above) at 40–41.
129 Ibid.
130 Ibid.
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to reshape norms and foster positive change irrespective of their immediate
findings or recommendations. Bridging Bishop’s metaphor with Salter’s, this could
mean exploring ways to actively embrace inquiries’ status as the sites of competing
normative tensions, on the premise that the public, deliberate reconciliation of
those tensions might itself encourage the transformative potential that Bishop
identifies. In other words, perhaps bringing the inquiry’s role in reconciling
normative tensions into the open – making it an express, deliberative feature of
the institution – would corroborate and expand the impact of an inquiry after
its formal proceedings have ceased. Even if this more express, deliberate and
transparent exercise led to some commissions continuing to employ orthodox
procedural approaches, they would then do so with greater assurance that these
approaches are actually suited to context, and without foreclosing potential
alternatives.

B 
Advancing the Plural and Participatory Character of Inquiries: Three
Recommendations
I offer three recommendations to advance this aim. The first stems directly from
the negative example of the Marikana Commission, and its Canadian counterpart
the Missing Women Commission of Inquiry, where the denial of necessary
funding for participants diminished confidence in the inquiry process as a whole.
It would be trite to suggest that appointing governments should learn from these
experiences and ensure adequate financing for participants at future inquiries; one
can hope that the political consequences of failure to do so will be a corrective
for future behaviour, but ideally equality of participation at an inquiry shouldn’t
depend on the wisdom or benevolence of an appointing government. There is
an alternative that provides a stronger safeguard for adequate funding at future
inquiries, and it lies in the negotiating power of future commissioners. While
the authorities that appoint inquiries enjoy wide discretion to stipulate terms of
reference, and even to intervene in inquiries with modifications to those terms (or
in the South African case, through the imposition of procedural guidelines), they
cannot force a prospective commissioner to accept an inquiry appointment. The
pre-acceptance phase of an inquiry appointment thus presents a crucial moment
in which a prospective commissioner can model the integrity and independence
that will be essential to successful performance of his or her role.
The prospective commissioner can do so by requiring, as a condition of
acceptance, that the inquiry’s terms of reference enshrine the commissioner’s
decisional independence over the conferral of standing to inquiry participants
and the granting of requests for funding. In Canadian inquiry practice, funding of
inquiry participants is ordinarily at the discretion of the commissioner, drawing
from an inquiry budget that has been established with this need in mind.131 This
131 An illustration of this approach is provided by Canada’s 2012 Cohen Commission of Inquiry
into the Decline of Sockeye Salmon in the Fraser River. The commission’s archived website
contains correspondence between the Commissioner and the Clerk of the Privy Council concerning
supplements to a Contribution Program designated under the inquiry’s budget to finance the legal
representation of certain participants. See ‘Rulings’ available at http://epe.lac-bac.gc.ca/100/206/301/
pco-bcp/commissions/cohen/cohen_commission/LOCALHOS/EN/RULINGS.HTM. The inquiry’s
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recommendation would corroborate that practice, but build-in a legal obligation
for the appointing authority to meet the funding requests of a commissioner,
reinforcing that official’s independence to conduct the inquiry as he or she sees
fit. Escaping the obligation would require the appointing authority to amend
the terms of appointment, and thus presumably escalate the political cost. The
following language, for incorporation in the legal instrument constituting the
inquiry, would be appropriate for achieving this objective:
The Commissioner may allow for participation in the inquiry by any individual,
organisation or group, according to any means that she considers appropriate to fulfilment
of these terms of reference.
The Commissioner may request, and the appointing authority will grant, funding to
enable the legal representation of any individual, organisation, or group granted standing at
the inquiry, should the Commissioner deem such funding necessary to ensure appropriate
participation by that individual, organisation, or group. Funding shall be appropriate to
the scope of each participant’s interest in the inquiry, as determined by the Commissioner,
and consistent with applicable laws, regulations and guidelines as specified in these terms
of reference.

To be clear, the aim of this proposal is not necessarily to secure equality of arms
in the adversarial sense that the High Court deemed appropriate to the Marikana Commission. This would contradict the potential for inquiries to innovate
procedurally in context, which may involve the adoption of procedures that are
deliberately non-adversarial. Rather, the point is to secure equality in a more basic
sense of equal opportunity to contribute to the procedural and substantive direction of the inquiry, whatever form those may take.
This, in turn, leads to my second recommendation: that commissioners elevate
the role of stakeholders and participants in interpreting an inquiry’s terms of
reference, both through early community consultation and by formalising an
opportunity for participants with standing to offer their interpretations of the
terms. Inquiries are often appointed with a sense of political urgency in order
to convey the impression that action is being taken in response to a pressing
community problem. This urgency can be to the detriment of inquiries that are
established with terms of reference which, for lack of consultation and genuine
community engagement, fail to reflect the true concerns of the persons whose
confidence the inquiries are intended to restore. Fortunately, most terms of
reference provide interpretive latitude to inquiry commissioners themselves. The
commissioners may thus compensate for the defects of a hastily-appointed inquiry
by consulting broadly on how their terms should be interpreted, and make best
efforts to accommodate community concerns within a reasonable framework of

final report also contains a helpful account of how budgetary allocations for participants’ legal
representation were administered, clarifying the respective roles of the commission and government.
See Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser River Final Report (2012) Vol 3 at
132–33. These sources demonstrate that the inquiry was obliged to operate within Treasury Board
funding requirements, but that it was nevertheless treated with independence and respect by
government officials responsible for approving extensions or supplements to the inquiry’s expenses.
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adherence to the terms. They may also publicly request revision to their terms
where the latter are found inadequate to meet legitimate community demands.
Australia provides a recent example of the merit of this approach. In July of
2016, a joint Federal and Northern Territory Royal Commission was appointed to
investigate youth protection and detention practices in the Territory,132 following
media revelations that youth had been subjected to degrading and inhumane
treatment at a specific detention facility.133 The inquiry was announced hastily
following an investigative news report that featured graphic footage of the youths’
abusive treatment at the hands of prison staff. It was immediately criticised
both for terms of reference that were too narrow, focusing on the policies and
practices of youth detention centres but not on deep-seated societal problems
that foster the over-incarceration of Indigenous youth, and for its selection of a
commissioner implicated in the Territory’s youth justice system through his past
judicial service.134 Following the early resignation of this commissioner, two new
appointees were selected – one a judge from outside the Territory’s justice system,
and the other a respected Indigenous advocate and Aboriginal and Torres Strait
Islander Social Justice Commissioner.135 These Commissioners subsequently
deferred commencement of formal evidentiary hearings so that they could
consult with the persons and communities most directly impacted by the inquiry.
This included, notably, visiting youth within the Territory’s detention centres
and considering means to enable their participation in the inquiry hearings that
recognised their evidentiary insight but also accommodated their vulnerability.136
This original ethic of consultation yielded an innovative and inclusive inquiry
approach. Vulnerable witnesses were accommodated by a range of participatory
options, which simultaneously protected their privacy but allowed for the
testing of any evidence that could substantiate formal findings.137 Community
Engagement Officers were appointed to raise awareness of the inquiry and
to broker community input and participation throughout remote regions of

132 See the archived website of the Royal Commission into the Protection and Detention of Children
in the Northern Territory, available at http://childdetentionnt.royalcommission.gov.au.
133 See M Levy ‘Royal Commission into Youth Detention in the NT: What You Need to Know’ The
Sydney Morning Herald (26 July 2016) available at http://www.smh.com.au/national/royal-commissioninto-youth-detention-in-the-nt-what-you-need-to-know-20160726-gqdqkd.html.
134 See ‘Black Fury: Royal Commission Compromised from the Start, Say Peak NT Aboriginal
Bodies’ New Matilda (29 July 2016) available at https://newmatilda.com/2016/07/29/blackfury-royal-commission-is-compromised-from-the-start-say-peak-nt-aboriginal-bodies/; and S McKeith
‘Labor Ramps Up Pressure on Turnbull Over NT Abuse Royal Commission’ The
Huffington Post (30 July 2016) available at http://www.huffingtonpost.com.au/2016/07/29/
turnbull-must-do-nt-abuse-royal-commission-properly-shorten/.
135 See A Henderson ‘Mick Gooda, Margaret White Named New Royal Commission Heads
after Brian Martin Steps Down’ ABC News (1 August 2016) available at http://www.abc.net.au/
news/2016-08-01/brian-martin-stands-down-from-royal-commission/7677400.
136 The Commissioners addressed the unique process developed at the inquiry to accommodate
vulnerable youth witnesses in their Interim Report at 21–22, available at https://childdetentionnt.
royalcommission.gov.au/about-us/Documents/RCNT-Interim-report.pdf.
137 Ibid.
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Australia’s Northern Territory.138 These efforts were augmented by the inquiry’s
use of social media to provide regular, accessible information about its work, and
by 13 community meetings conducted to gather information, perspectives and
knowledge from those impacted most directly by youth protection and detention
practices.139 The final report of the inquiry included significant findings of
organisational and individual misconduct, but also a richly contextual account of
community interactions with the Northern Territory youth protection and justice
systems. A chapter was devoted to ‘Personal Stories’, in which the anonymised
voices of incarcerated youth, their families and community members were
allowed to speak for themselves.140 The Commission made audio recordings of
several of these statements available on its website.141 Finally, the Commission
took the highly innovative step of publishing a non-technical overview of
its report and releasing online audio versions of the overview in 17 different
Indigenous languages.142 These measures to enhance community stakeholdership,
participation, and understanding appear to have complemented the overall
efficacy of the inquiry: the Commission completed its work in 15 months, stayed
within budget, delivered a probing and persuasive audit of systemic deficiencies,
and formulated 227 policy recommendations that have been broadly endorsed by
both the Commonwealth and Territorial governments.143
While the Northern Territory Royal Commission demonstrates that procedural
innovativeness can result from consultation with the communities affected by an
inquiry’s mandate, more can still be done to cement the status of inquiries as
truly independent and public investigative institutions. All terms of reference
demand interpretation in context. The commissioners who preside over inquiries
bear ultimate responsibility for this interpretive task, but there is no reason why
they shouldn’t be aided in doing so by participants whose standing in an inquiry
reflects the immediacy of their knowledge and interest in the subject-matter
138

Northern Territory Report (note 132 above) at 66–67.
Ibid.
140 Ibid at Chapter 2 titled ‘Personal Stories’.
141 See the Northern Territory Royal Commission’s archived website (note 132 above). The
Commission also made valuable use of oral transcripts and recordings in its ‘Voices of the Commission’
series, available at https://childdetentionnt.royalcommission.gov.au/community-engagement/Pages/
Voices-of-the-Commission.aspx.
142 Australia/Northern Territory, Royal Commission into the Protection and Detention of Children
in the Northern Territory Report Overview (2017), available at https://childdetentionnt.royalcommission.
gov.au/Pages/Report.aspx#_Report.
143 Both the Commonwealth and Territorial government have given either specific or ‘in principle’
support to all of the report’s recommendations; the future scope of their implementation remains to be
seen. See H Davidson ‘NT Resists Cash Guarantee on Child Detention Blueprint from Royal
Commission’ The Guardian (1 March 2018), available at https://www.theguardian.com/australianews/2018/mar/01/nt-supports-all-but-10-royal-commission-recommendations; N Vanovac ‘NT
Royal Commission: Government Promises Overhaul of “Broken” Child Protection and Youth Justice’
ABC News, (1 March 2018), available at http://www.abc.net.au/news/2018-03-01/nt-royal-commissiongovernment-promises-overhaul-broken-systems/9491930; Office of the Prime Minister of Australia
‘Commonwealth Government Response to the Royal Commission into the Protection and Detention
of Children in the Northern Territory’ Media Release (8 February 2018); Northern Territory
Government ‘Safer Communities: Response to the 227 Recommendations of the Royal Commission
into the Protection and Detention of Children in the Northern Territory’ Media Release (1 March
2018) available at http://newsroom.nt.gov.au/mediaRelease/24289.
139
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under investigation. While commissioners often consult informally with inquiry
participants on the interpretation of their terms of reference, and on procedural
implications that should flow from those interpretations, I suggest that this
process be formalised by means of a preliminary interpretive hearing. This is
perhaps the most controversial recommendation advanced here, and the one that
would go furthest in bringing the normative tensions latent in an inquiry into
the open. I recommend that shortly after the conferral of standing on inquiry
participants, commissioners should convene formal hearings inviting written
and oral submissions on the interpretation of an inquiry’s terms of reference.
Participants with equal standing should receive an equal opportunity to direct
the commissioner to the substantive issues they consider most important under
the terms of reference (the inquiry’s ends) and on appropriate procedural steps to
address those issues (the inquiry’s means). The commissioner might then issue a
‘ruling’ in the form of a procedural template that demonstrably accounts for the
participants’ claims.144
The template adopted by the commissioner need not accommodate the
demands of every participant, but by acknowledging and addressing those
demands, it would render explicit the balancing of normative expectations that
is characteristic to the inquiry institution. The very fact of transforming this
balancing into a public, deliberative exercise is likely to elevate the potential for
inquiries to be procedurally innovative. It would also reinforce the independence
of inquiries. Rather than treating the commissioner as a presidential or executive
delegate, a preliminary hearing on the terms of reference positions him or her as
the facilitator and leader of a publicly-driven, publicly accountable exercise. It in
turn treats inquiry participants non-instrumentally, recognising them not just as
sources of evidence but as stakeholders with legitimate interests and perspectives
to lend the commission. Importantly, this approach still respects the authority
of an inquiry’s terms of reference: appointing governments wishing to ensure
adherence to a highly specific procedural archetype will be able (and will be
incentivised) to draft terms of reference with corresponding specificity. But the
significance of this approach is that it broadens the commissioner’s accountability
in interpreting the terms: it treats the terms as starting points in an interpretive
exercise to which inquiry participants are entitled to contribute, even while the
commissioner retains the final say on the interpretation and the matching inquiry
approach ultimately adopted.
It should be emphasised that a preliminary template on inquiry conduct need
not be inflexible or preclude revision as an inquiry unfolds, especially in light
of new investigative avenues or discoveries. The point is to initially ground
the inquiry in an ethic of equality, inclusiveness, and deliberation, and to seize
the opportunity for procedural innovation from an early stage. Certainly this
process places an added administrative onus on commissioners who already face
daunting responsibilities under tight timeframes. But this should be weighed
144 Many inquiries already observe a variation on this practice by seeking the formal input of
participants on draft rules of inquiry procedure. My proposal nevertheless advocates a considerably
more developed opportunity for participant engagement on interpretive issues that will direct the
inquiry.
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against the reality that inquiries are frequently disrupted by interlocutory disputes
raising exactly the types of concerns a preliminary hearing might address more
constructively at an early stage. At the very least, it would be more difficult for
participants to challenge the jurisdiction and fairness of an inquiry in which
they received an early, express opportunity to be heard on the procedural and
substantive issues of greatest concern to them, especially when the preliminary
hearing itself was manifestly fair. This would especially be the case were the
courts to exhibit deference in any early judicial challenges to inquiries adopting
this approach.
A final recommendation focuses on the political actors who receive inquiry
reports. At a 2014 conference on commissions of inquiry in the national
security context, former Supreme Court of Canada Justice Frank Iacobucci
recommended that Canada’s inquiry legislation be amended to require that an
independent reviewer be appointed to monitor and report on whether past inquiry
recommendations have been implemented by government.145 This is an eminently
sensible recommendation, which could be buttressed by requiring that a standing
parliamentary committee also regularly review and report on government
responses to inquiry reports. Rather than fettering governments with a duty to
adopt inquiry recommendations, this would ensure that engagement with them
is ongoing and transparent, requiring political actors to articulate reasons for
departure from the findings they invested significant public resources to reach.
This might modestly extend the life of the participatory bubble identified by
Bishop. At the very least, it would further values of accountability, debate and
deliberation beyond the limited lifespan of an inquiry.

IV Conclusion
Magidiwana signifies an exceptional departure from the orthodox jurisprudential
treatment of commissions of inquiry. Quite apart from its impact on the conduct
of future inquiries, or on LASA’s responsibility to finance the legal representation
of indigent persons in consequential proceedings, the decision raises important
questions about how inquiries are conceived as institutions of public law. These
include questions about the significance that should be attributed to the fact that
inquiries do not produce immediately enforceable legal findings: to what extent
does this institutional characteristic justify procedural and substantive departure
from traditional judicial proceedings, especially when participants have significant
justice-seeking interests in the outcome of an inquiry or face a high risk of indirect
legal prejudice? Pressing beneath these questions, Magidiwana invites us to reflect
on the range of normative expectations that converge on the inquiry institution
– expectations about truth-seeking, fairness, accountability, legal liability and
restorative justice, to name a few. By subverting an assumption about the primacy
of one normative expectation – the standard procedural suppositions flowing
from the formal character of inquiries as inquisitorial instruments – Magidiwana
145 See conference report for Arar + 10: National Security and Human Rights a Decade Later
(24 October 2014) 13, available at https://cdp-hrc.uottawa.ca/sites/cdp-hrc.uottawa.ca/files/
report_arar10_29-10-2015_en.pdf.

254

RECONCEIVING COMMISSIONS OF INQUIRY

presents a starting point for rethinking inquiries in a manner that doesn’t take a
presumptive archetype for granted.
I have attempted in this paper to offer a preliminary view of what it would
mean to approach inquiries as plural and participatory institutions responsible
for mediating the competing normative expectations of participants. While
all inquiries do this innately, I have suggested that the institutional potential
of inquiries might be enhanced by them doing so expressly, taking concrete
measures to ensure the structural equality of participants, accord them a
formal opportunity to speak to desirable ends and means flowing from their
interpretation of the inquiry’s terms of reference, and legislating measures
to ensure ongoing parliamentary dialogue and engagement with an inquiry’s
findings. The intended result is to affirm the status of inquiries as truly public
enterprises, modelling qualities of deliberation and facilitation just as they do
adjudication and investigation.
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I

Introduction

On 16 August 2012, 34 mineworkers, who had embarked on a strike, were killed
by South African Police Service members. Scores more mineworkers were injured
and arrested. The incident would later become known in South Africa as the
‘Marikana Massacre’. The decision of the Court in Legal Aid v Magidiwana was, at
one level, just one episode in the lengthy drama that ensued from the shootings.1
The legal proceedings that followed, and which continue to unfold, centre on
attempts to secure justice for the mineworkers and their families in the civil and
criminal arenas. Amidst these proceedings is a decision of the Court that, almost
unnoticed, has affirmed the constitutional right to civil legal aid.
There is no provision in the Constitution that expressly guarantees the right
to civil legal aid. The Constitution does expressly guarantee legal aid in criminal
matters and in matters affecting children, where ‘substantial injustice would
otherwise result’.2 In relation to civil legal aid, the right has its roots in s 34 of the
Constitution, the right of access to courts, which provides that ‘[e]veryone has the
right to have any dispute that can be resolved by the application of law decided in
a fair public hearing before a court or, where appropriate, another independent
and impartial tribunal or forum’. The right to a ‘fair hearing’ requires the state, in
* Advocate, Johannesburg Bar; DPhil Candidate, Faculty of Law, University of Oxford; Research
Director, Oxford Human Rights Hub; Honorary Research Associate, University of Cape Town; former
Director: Constitutional Litigation Unit, Legal Resources Centre. Jason Brickhill appeared in the
litigation in this matter in the High Court, Supreme Court of Appeal and Constitutional Court on
behalf of the Ledingoane family.
† LLB, University of the Witwatersrand.
1 Legal Aid South Africa v Magidiwana & Others [2015] ZACC 28, 2015 (6) SA 494 (CC), 2015 (11)
BCLR 1346 (CC)(‘Magidiwana II (CC)’).
2 Section 35(2) of the Constitution provides: ‘Everyone who is detained, including every sentenced
prisoner, has the right – (c) to have a legal practitioner assigned to the detained person by the state
and at state expense, if substantial injustice would otherwise result, and to be informed of this right
promptly’. Section 35(3) provides further: ‘Every accused person has a right to a fair trial, which
includes the right -(g) to have a legal practitioner assigned to the accused person by the state and
at state expense, if substantial injustice would otherwise result, and to be informed of this right
promptly; …(o) of appeal to, or review by, a higher court.’ Section 28(1) provides, in relation to
children: ‘Every child has the right, (h) to have a legal practitioner assigned to the child by the state,
and at state expense, in civil proceedings affecting the child, if substantial injustice would otherwise
result’.
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at least some civil matters, to provide legal representation at state expense, where
the failure to do so would deprive a person of a fair hearing. Until Magidiwana, the
legal position on whether there is a right to civil legal aid was uncertain. Legal Aid
South Africa (LASA) adopted what Bentley characterised as ‘tacit denial … that
access to justice includes the right to [civil legal aid]’.3 LASA prioritised criminal
matters and provided legal representation in civil matters only in very limited
circumstances. After Magidiwana, tacit denial of the right is no longer possible.
While the Marikana massacre continues to have profound political
consequences, the unheralded recognition of a right to civil legal aid is in some
ways a more significant long-term development in our constitutional democracy.
Section II begins by tracing the factual background to the Marikana massacre
and the particular history of the dispute regarding legal representation for the
injured and arrested mineworkers. We then engage with the legal history of the
funding dispute, which ran though the court hierarchy and, after a false start in
unsuccessful urgent proceedings, culminated in the decision by the Constitutional
Court. In section III we analyse the decision of the Court on the issue of the right
to civil legal aid and ask when, in principle, the Constitution guarantees a right
to state-funded legal representation in civil matters. Against this constitutional
backdrop, we look to the future. Section IV identifies the current provision that
LASA makes for civil legal aid, both in its regulatory framework and its budget.
Lastly in section V, we consider whether LASA’s provision for civil legal aid is
likely to face constitutional challenges and, if so, what form such challenges may
take and in what types of case they are likely to arise.

II The M agidiwana Litigation
A The Marikana Commission of Inquiry
In early August 2012, mineworkers employed by Lonmin Plc at Marikana
in the North West province of South Africa embarked on a wage strike.
There followed two weeks of violence in which 44 people were killed,
approximately 70 injured and 250 arrested.4 Of the 44 people killed, two
were members of the SAPS and three were mine security.5 On 16 August
2012, in what came to be known as the ‘Marikana massacre’, 34 striking

3 K Bentley ‘Access to Justice: The Role of Legal Aid and Civil Society in Protecting the Poor’
in K Bentley, L Nathan, & R Calland (eds) Falls the Shadow: Between the Promise and the Reality of the South
African Constitution (2013) 35.
4 Magidiwana II (CC) (note 1 above) at para 4.
5 Final Report of the ‘Commission of Inquiry Into the Tragic Incidents at or Near the Area
Commonly Known as the Marikana Mine in Rustenburg in The North West Province, South Africa,
On Or About 11–16 August 2012’ (2015) 128, available at http://www.gov.za/sites/www.gov.za/files/
marikana-report-1.pdf (‘Final Report of the Marikana Commission of Inquiry’).
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mineworkers were killed by SAPS members during a targeted policing operation
aimed at terminating the strike.6
The violence that took place at the platinum mine was widely publicised by
foreign and local media. The killings by the SAPS on 16 August 2012 were the
single largest use of lethal force by the police against civilians since the Sharpeville
massacre in 1960.7 The Marikana Commission of Inquiry (the Commission) was
established by President Zuma8 on 26 August 2012 to investigate and report on
‘matters of public, national and international concern arising out of the tragic
incidents at the Lonmin Mine in Marikana’.9 The President appointed retired
appeal Judge Ian Farlam as Chairperson, along with two senior advocates as
Commissioners.10 The Commission was characterised by quasi-adversarial
procedures which included cross-examination and argument on points of law by
senior counsel.11 Initially the Commission was given four months to complete its
investigation. However, its term was extended several times. In November 2014,
almost two years after it began, it concluded hearings and then released its report
the following June.12
Apart from the Truth and Reconciliation Commission, the Commission is
arguably the most prominent South African commission of inquiry established
in the democratic era. To date, the Commission stands as the most intensive
investigation into the events at Marikana. Its budget ran into the tens of millions
of rands. Over its two-year life span, it gathered oral and affidavit evidence and
an extensive range of evidentiary exhibits, which are unlikely to be scrutinised
to the same degree before any other forum, including a court. The investigation
conducted by the Commission has at least provided the South African public
with a factual matrix within which, in time, it may seek to understand what
happened at Marikana. It is in the context of a commission of inquiry with this
significance that a dispute emerged regarding whether the injured and arrested
mineworkers had a right to state-funded legal representation in the commission
proceedings.

B The Funding Dispute
The regulations adopted pursuant to the terms of reference of the Commission
provided that: ‘[A]ny person appearing before the Commission may be assisted by
an advocate or an attorney.’13

6

Ibid at 270 and 308.
Magidiwana & Another v President of the Republic of South Africa & Others [2013] ZAGPPHC 292, [2014]
1 All SA 76 (GNP)(‘Magidiwana II (HC)’) at para 63.
8 Empowered by Constitution s 84(2)(f).
9 GN 35680 GG 50, 26 August 2012 (Terms of Reference).
10 Proc 50 GG 35680 (2 September 2012) 3; and Magidiwana II (HC) (note 7 above) at para 14.
11 Magidiwana & Another v President of the Republic of South Africa & Others [2013] ZAGPPHC 220,
[2014] 1 All SA 61 (GNP)(‘Magidiwana I (HC)’) at para 13.
12 Final Report of the Marikana Commission Inquiry (note 5 above) at 4–5.
13 Regulation 8.
7
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However, when establishing the Commission, the President did not make
funds available for the various participants’ legal representation.14 Those who
were injured and arrested during the strike participated in the Commission as
a single group. The claim for legal representation was made by this group of
approximately 300 people (the miners).15 The group initially sought and obtained
funding from the Raith Foundation, a non-governmental Organisation, to cover
six months of proceedings. However the Commission was extended beyond this
six-month period, and by April 2013 they were unable to secure further funding.16
In contrast, the other parties were adequately resourced. The legal team
representing the SAPS included five advocates instructed by private attorneys
instead of the State Attorney. The Minister of Police was represented by a
separate state-funded legal team, despite an overlap of interests with the SAPS.
The miners alleged that the cumulative costs of the state parties participating at
the Commission were between R2–3 million per month. This allegation was not
denied or rebutted. 17
The miners approached the Minister of Justice and Constitutional
Development (the Minister) to fund their continued participation. The Minister
declined the request on the basis that there was ‘no legal framework through
which government can contribute to the legal expenses of any of the parties who
participate in the commission of inquiry’.18 The miners also approached Legal
Aid South Africa (LASA)19 for funding.20 When they made the request, the CEO
of LASA had already committed to funding the legal costs of the families of
the deceased miners. Although the Legal Aid Guide in operation at the time
made no provision for the funding of legal costs at commissions of inquiry, the
CEO had exercised the discretion to provide funding for the families of the
deceased in terms of clause 10.2.3 of the 2012 Guide. The clause gave the general
discretion to waive any condition, procedure, or policy as set out in the Guide. 21
The discretion covered requests not provided for in the Legal Aid Act as long as
it was exercised within the overall authority of the Act. 22
LASA refused the miners’ request. It cited various grounds for the refusal:
namely, its budgetary constraints; that the families had a substantial and material
interest in the outcome of the inquiry (implying that the miners did not); and
that there would be no substantial and identifiable benefit for the miners to be
separately represented.23 LASA also invoked its own policy documents, which
at the time did not make specific provision for it to fund legal representation
14

Magidiwana II (CC) (note 1 above) at para 35.
See Magidiwana I (HC) (note 11 above) at para 27 (certified the class action in terms of Constitution
s 38).
16 Magidiwana & Others v President of the Republic of South Africa & Others [2013] ZACC 27, 2013 (11)
BCLR (CC)(‘Magidiwana I (CC)’) at para 2.
17 Magidiwana II (HC) (note 7 above) at para 49.
18 Magidiwana I (CC) (note 16 above) at para 3.
19 LASA is the statutory body whose function is to render or make available legal aid to indigent
persons and to provide legal representation at state expense as contemplated in the Constitution.
20 Magidiwana I (CC) (note 16 above) at para 4.
21 Magidiwana II (CC) (note 1 above) at para 37.
22 Magidiwana II (HC) (note 7 above) at para 18.
23 Magidiwana II (CC) (note 1 above) at paras 6–7.
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at commissions of inquiry. Moreover, LASA sought to distinguish the injured
and arrested miners from the deceased miners (whom it had agreed to fund) on
the basis that the families of the deceased consisted of women, children and the
elderly, whom LASA recognises as vulnerable groups needing priority attention.
LASA also contended that the miners’ interests would be represented by their
respective unions who were parties to the Commission.24
The miners, in response to LASA’s refusal, denied that they had no interest in
the outcome of the Commission and that their interests and those of the Unions
were aligned in all respects. Despite this response, LASA persisted with its
refusal.25 As a result, the injured and arrested withdrew from the Commission’s
proceedings. The Commission’s legitimacy was threatened by the withdrawal. It
was during this period that the miners initiated litigation to secure funding.
Prior to the hearing of the appeal in the Supreme Court of Appeal in 2014,
LASA and the miners concluded a settlement agreement to the effect that
LASA would provide for the full legal fees of the miners for the remainder of
the Commission’s proceedings. In addition, LASA relinquished any right to
reclaim the funds even if successful in the appeal.26 As discussed below, the
settlement would render the dispute moot and fatally affect LASA’s appeal to
the Supreme Court of Appeal and thereafter, the Constitutional Court. However,
despite this settlement the litigation rumbled on through the court hierarchy and
produced five judgments – a High Court judgment on the urgent application,
a Constitutional Court urgent appeal, the main High Court judgment and
judgments on appeal against that judgment by the Supreme Court of Appeal and
then the Constitutional Court. We refer to these judgments as ‘Magidiwana I (HC)’,
‘Magidiwana I (CC)’, ‘Magidiwana II (HC)’, ‘Magidiwana II (SCA)’ and ‘Magidiwana
II (CC)’. The most important of these judgments are the High Court decision
in Magidiwana II (HC) upholding the claim for state-funded legal representation
and the Constitutional Court judgment in Magidiwana II (CC) dismissing the final
appeal against that decision.

C A False Start: The Urgent Proceedings
Unable to secure private funding for legal representation, in June 2013 the miners
launched an application in the High Court. The application was made on behalf
of a class of approximately 300 persons cited as the ‘injured and arrested’.27 Those
in the class had either been injured during the policing operation at Marikana
or subsequently arrested.28 At the time of approaching the High Court, the
Commission’s term had again been extended to October 2013.29
The application before the High Court was brought in two parts. Part A sought
urgent interim relief whilst Part B requested long term and final relief. The
24

Ibid at para 7.
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26 Legal Aid South Africa v Magidiwana & Others [2014] ZASCA 141, 2015 (2) SA 568 (SCA)(‘Magidiwana
II (SCA)’) at para 19; Magidiwana II (CC) at para 14.
27 Magidiwana II (CC) (note 1 above) at para 34.
28 Magidiwana II (HC) (note 7 above) at para 1.
29 Final Report of the Marikana Commission Inquiry at 4–5.
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nature of the relief sought in both parts was the same, namely that the President,
Minister and LASA provide funding for the legal representation of the miners
at the Commission.30 Under Part A, the Miners were successful in having the
application heard as urgent and also securing certification of the class of ‘injured
and arrested’.31 However, the court dismissed the application for interim relief
citing a lack of fraud or unlawfulness in the state’s conduct, requirements for an
interim interdict. The court also noted its hesitance to interfere in the polycentric
nature of the allocation of public funds.32
Following the dismissal of Part A of the application by the High Court, the
miners sought urgent and direct leave to appeal to the Constitutional Court. The
miners’ application for leave to appeal related to the merits of both Part A and
Part B of the original application. At this point, Part B, which was directed at
securing final relief, had not been heard. In a succinct 11-page judgment, the
Court dismissed the appeal. It held that only Part A of the application was before
it, and confined itself to considering the dismissal of the interim relief sought.33
The Court emphasised that it is not well-equipped to hear urgent matters. It also
cited the additional difficulty of the relief sought being temporary and that such
relief was susceptible to reconsideration by a lower court tasked with determining
final relief (Part B). 34
Whilst the Court briefly touched on the merits of the pending review, it
cautioned that its consideration of the High Court’s judgment should not
be seen as an anticipation of the main review. The Court pronounced on the
role of commissions of inquiry in assisting the President with correcting
policy and also ensuring overall accountability and transparency. It stated that
equal opportunity should be afforded to interested parties to participate in a
commission’s proceedings; absent their participation a commission’s purpose
may be compromised. It went further to note that the failure to provide adequate
legal representation may result in unfairness.35 Despite these findings the Court
concluded that it was not in the interests of justice to grant the leave to appeal.36

D 
The Main Proceedings in the High Court and SCA – The Right to
Civil Legal Aid
After the Court’s dismissal of the appeal against Part A, the miners pursued
Part B of the application in the High Court. Part B challenged the refusal of
the President, the Minister and LASA (the respondents) to provide the miners
with funding for legal representation before the Commission. The issue was
whether the miners were ‘entitled to state-funded legal representation for their

30

Magidiwana I (CC) (note 16 above) at para 5.
Magdiwana & Another v President of the Republic of South Africa & Others [2013] ZAGPPHC 220,
[2014] 1 All SA (GNP)(‘Magidiwana I (HC)’) at paras 19 and 27.
32 Magidiwana I (HC) (note 11 above) at paras 44 and 45.
33 Magidiwana I (CC) (note 16 above) at para 6.
34 Ibid at para 8.
35 Ibid at paras 15–16.
36 Ibid at para 17.
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participation in the proceedings of the commission’.37 The challenge was brought
by way of review in which the miners sought an order declaring the respondents’
conduct unconstitutional and invalid, and setting aside the decision refusing
state-funded legal representation. 38
In relation to the challenge to the President’s and Minister’s refusal, the High
Court concluded that ‘no legal framework exists within which the President and
the Minister can lawfully, or are authorised to, fund the legal representation’ of the
miners.39 LASA’s decision to refuse funding for the miners’ legal representation
was, however, deemed irrational and inconsistent with both ss 9 and 34 of the
Constitution. The High Court found that LASA had unfairly distinguished
between the two groups of victims.40 The court held that LASA’s budgetary
constraints were not an obstacle to the court’s determination of an effective
remedy. It concluded that the miners’ participation in the Commission was
essential, and in order to secure their meaningful participation provision needed
to be made for state-funded legal representation.41 LASA was ordered to take
steps to fund the miner’s legal representation at the Commission’s proceedings.
The High Court went further to remark that it would be commendable if LASA’s
funding would ensure that the miner’s legal team remained unchanged. 42
The findings and order by the High Court eased the mounting tension caused
by the withdrawal from the Commission of the injured and arrested and those in
solidarity with them. In accordance with the High Court’s order, LASA funded
the Miners’ legal representation whilst deliberating and ultimately pursuing the
appeal process.
LASA was granted leave to appeal to the Supreme Court of Appeal by the
High Court. LASA argued that the High Court had erred in finding that s 34
of the Constitution applied to the Commission and gave rise to a right to legal
representation at the state’s expense. LASA also sought to appeal the finding that
the refusal to provide funding was irrational and contrary to s 9 of the Constitution.
LASA argued that should the High Court’s order remain unaltered, it would
have a significant and the detreminetal effect on its ability to fulfil its statutory
mandate.43 Despite advancing these arguments, prior to the hearing of the appeal
LASA undertook to provide legal funding to the miners for the remainder of
the Commission. As a result of this settlement agreement, the dispute ceased to
exist.44 Therefore the primary issue before the appeal court became whether the
appeal would have any practical effect.45 The Miners declined to cross-appeal the
dismissal of the application against the President and the Minister. Accordingly,
both chose to abide by the Supreme Court of Appeal’s decision.46
37
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The appeal was dismissed. The Supreme Court of Appeal found that the
appeal would not have any practical effect or alter the result.47 The court split as
to whether it had the discretion to enter into the merits of an appeal which was
moot. It did, however, reach a unanimous agreement that the appeal should be
dismissed, even if the Court had such discretion.48

E 
The Constitutional Court’s Cautious Recognition of a Right to Civil
Legal Aid
LASA pursued a final appeal to the Court. LASA submitted that it was in the
interests of justice for the Court to enter into the merits of the appeal, specifically
the findings relating to LASA’s funding obligations. LASA argued that the High
Court’s decision, if left unaltered, would impact its ‘polycentric budget-allocation
decisions’ and ‘fundamentally alter the manner in which Legal Aid operates’.
LASA expressed particular concern about the High Court’s findings regarding
the application of s 34 to inquiries and investigatory tribunals. It contended
that resources will be directed away from indigent persons to commissions of
inquiries.49
The Miners, the families of the deceased and AMCU opposed the appeal. They
argued that any determination of the appeal would have no practical effect.50 The
families and AMCU submitted that the High Court’s determination rested upon
the unique circumstances of the Marikana tragedy. They further contended that
LASA overemphasised the impact of the judgment, which simply required it to
act within the confines of just administrative action.51 The legal representatives of
the Ledingoane family made submissions supporting the High Court’s decision
that in certain circumstances s 34 may give rise to a right to legal representation at
state expense.52 LASA replied that the High Court laid down incorrect principles
of law that would negatively impact on the work of LASA, and limit the ambit of
its CEO’s discretion.
In the majority judgment, written by Theron AJ,53 the Court dismissed LASA’s
application for leave to appeal. It found that the matter was moot as an appeal from
the decision of the High Court would have no practical effect. Whilst the Court has
the discretion to hear a moot matter, the Court held that there were no exceptional
circumstances to justify this departure from form. 54 Theron AJ expressly referred
to, and implicitly endorsed, the ‘test’ developed by the High Court, by Makgoka J
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had ordered LASA to provide legal aid to the injured and arrested persons.55
Makgoka J had held as follows:
[T]he right to legal representation at commissions is not an absolute one, but depends on
the context. Counsel for Ledingoane family asserted that the right arises in the following
circumstances:
(a) when the nature and type of inquiry demands that some or all interested parties be
legally represented;
(b) when the interests of justice and the rule of law would be undermined by a failure to
uphold the right;
(c) when the constitutional rights of parties or witnesses appearing before a commission
are implicated or potentially threatened.

And:
I find the above proposition both attractive and persuasive as a basis for a general
framework, in each commission regard would be had to the context-specific factors of the
commission to determine whether s 34 finds application. It is therefore not feasible, nor
desirable, to lay down an inflexible list of such considerations. For the present purposes I
take the following into consideration:
(a) substantial and direct interest of the applicants in the outcome of the commission;
(b) the vulnerability of the applicants as participants in the proceedings of the
commission;
(c) the complexity of the proceedings and the capacity of the applicants to represent
themselves;
(d) the procedures adopted by the commission;
(e) Equality of arms
(f) the potential consequences of the findings and recommendations of the commission
for the applicants.56

Theron AJ for the majority did not contradict this test adopted by the High
Court.57 She commented that ‘[i]t is clear from the [High Court] judgment that
whether the right to representation arises will depend on the context of each commission and would only be granted in exceptional and rare circumstances’.58 This
remark constitutes an obiter dictum endorsement of the High Court’s finding
that a right to legal representation arises in at least some civil matters. However,
Theron AJ emphasised the narrow reach of the High Court decision, adding that
the Court had not considered its merits and made no pronouncement in that
regard.59 The Court held that the High Court’s interpretation of the right to a fair
hearing did not affect the discretionary power of LASA, and imposed no obligation on it to fund legal representation at commissions of inquiry in the future.60
In such matters, an applicant will have to apply for funding from LASA, which
will ‘consider the application in terms of the relevant law and regulations’.61 These
55
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later statements are best understood in the light of the principle of subsidiarity.
The right to state-funded legal representation must be given content in legislation
and regulations, and litigants will not ordinarily be entitled to rely directly on
the constitutional right to claim legal representation. We return to this issue in
section V below when we consider the form that future claims for civil legal aid
are likely to take.
In a lone dissenting judgment, Nkabinde J held that, although the matter was
moot, it was in the interests of justice for the Court to hear it. In her view, the
High Court judgment rested on a novel and expansive interpretation of s 34 that
would have a practical effect on the operations of LASA. Nkabinde J confirmed
that s 34 may provide for the right to legal representation at state expense in civil
matters, but that ‘it will do so only in exceptional circumstances’.62 She held that
s 34 does not grant a right to state-funded legal representation before commissions
of inquiry.63 Nkabinde J was concerned that to find otherwise would prioritise
the interests of participants in commissions above those of the indigent and
vulnerable people who are expressly entitled to state-funded legal representation
under statute and the Constitution. She reasoned that commissions of inquiry do
not finally determine rights of individuals.64 The dissent concluded that the High
Court erred in finding that LASA had acted irrationally and breached the miners’
right to equality, and that a proper interpretation of the right to access courts does
not oblige LASA to fund legal representation before commissions of inquiry.65
Read together, the majority and minority judgments recognise that the right of
access to courts in s 34 of the Constitution may require the state to provide legal
representation in civil matters. Both judgments indicate that s 34 requires legal
representation at state expense only in ‘exceptional’ circumstances. In our view,
it will be required where the failure to provide legal representation would deprive
a litigant of a ‘fair hearing’. It will be necessary for the courts to develop these
principles in future cases.

III When does the Right to a Fair Hearing Require State-Funded
Legal Representation?
The majority decision in Magidiwana deals tersely with the right to civil legal aid
under s 34. As we traced above, the majority dismissed the application for leave to
appeal primarily on the basis of mootness but, in doing so, referred with apparent
approval to the High Court’s reasoning on the substantive right to civil legal aid.
Nkabinde J, in dissent, expressly holds that s 34 confers a right to civil legal aid
in civil matters in ‘exceptional circumstances’ but held that the right cannot arise
in proceedings before a commission of inquiry. The judgment therefore offers
little guidance on when s 34 requires state-funded legal representation in civil
proceedings. In this section we consider the scope of the right to civil legal aid by
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looking to the relevant constitutional provisions in the context of international
and foreign law.

A The Constitutional Provisions
As we noted in the introduction, the Constitution expressly guarantees legal aid
in criminal matters and matters affecting children using the threshold criterion
of ‘substantial injustice’. In civil matters, s 34 of the Constitution does not refer
to this criterion but rather provides for a right to a ‘fair hearing’. Fairness, then,
is the relevant constitutional standard. In an early decision in Bernstein, the Court
observed that substantive fairness of legal proceedings can never be secured
without ‘equality of arms’.66 While the Court in Bernstein made this statement
in apparently absolute terms, as the Magidiwana Court confirmed, s 34 does not
require legal representation at state expense in all civil matters. It is necessary to
consider what ‘fairness’ requires in the circumstances of each case. Fairness in
civil matters requires consideration of factors different from those that apply to
determining whether ‘substantial injustice’ will result in the criminal context.
While these factors can be gleaned from the limited South African jurisprudence,
international and foreign law on civil legal aid provide clearer guidance.
In Nkuzi Development Association v Government of South Africa, the Land Claims
Court held that the Constitution does confer a right to legal representation at
state expense in respect of land tenants, in the circumstances of that case.67 The
court held that there is no logical basis for distinguishing between criminal and
civil matters, as civil matters are equally complex.68 The court held that persons
who have a right to security of tenure under the Extension of Security of Tenure
Act,69 and whose security of tenure is threatened or infringed, have a right to
legal representation at state expense if substantial injustice would otherwise
result, and if they cannot afford the cost of representation.70 The court held that
substantial injustice would result where the potential consequences of the matter
are severe and the person concerned is not likely to be able to present their case
effectively without representation.71 Although the court in Nkuzi borrowed the
‘substantial injustice’ yardstick from ss 28 and 35, its approach remains instructive
in identifying the threshold at which the constitutional duty to provide civil legal
aid arises and the considerations that go into the assessment.

B International Law on the Right to Legal Aid in Civil Proceedings
In terms of s 39(2) of the Constitution, read together with ss 7(2) and 233,
international law has an important role to play when interpreting s 34.72 There
are three categories of international law instruments that are relevant: (i) treaties;
66
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(ii) declarations and resolutions of the African Commission on Human and
Peoples’ Rights (African Commission) and the United Nations; and (iii) the
reports of the committees of treaty bodies. The second and third categories do
not contain binding obligations, but are nevertheless relevant.73 The right to legal
aid has been explicitly recognised in certain conventions, including treaties that
have been ratified by South Africa. The International Covenant on Civil and
Political Rights (ICCPR), the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa and the European Convention
on Human Rights embrace this right.
Article 14 the ICCPR74 contains an explicit guarantee of a right to free legal
assistance.75 As appears from the wording of art 14, similarly to the Constitution,
the ICCPR expressly guarantees a right to free legal assistance in criminal
matters where the interests of justice so require. However, the ICCPR has been
authoritatively interpreted to guarantee a right to free legal assistance in other
legal proceedings as well. In Currie/Jamaica,76 the Human Rights Committee
(HRC) held that art 14 required the provision of legal aid not only in the criminal
proceedings, but in a constitutional motion. In addition, general comment
expressed the view that art 14 also requires the provision of legal aid in some
civil matters, for the purpose of securing a fair hearing.77 Significantly, art 14(1)
has been interpreted to apply not only to courts and tribunals, but also ‘whenever
domestic law entrusts a judicial body with a judicial task’; this has been held
to include, for instance, disciplinary proceedings against a civil servant and
extradition proceedings.78
Regional instruments in Africa and Europe are also instructive. Article 8
of the Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa79 provides that state parties must take measures to
ensure ‘effective access by women to judicial and legal services, including legal
aid’ and ‘support to local, national, regional and continental initiatives directed
at providing women access to legal services, including legal aid’.80 Article 6(1) of
73
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the European Convention on Human Rights refers to a ‘fair and public hearing’,
in similar language to s 34 of the Constitution which guarantees a ‘fair public
hearing’. The European Court of Human Rights has interpreted art 6 to include
a right to representation in some civil cases. In Airey v Ireland, the European
Court held that the Irish government’s failure to provide Mrs Airey with free
representation for the purpose of securing a judicial separation violated her right
of access to court in art 6(1).81 Research presented as evidence could not provide
a single instance in which a decree of judicial separation had been obtained
in Ireland without legal representation.82 The effect of Airey is that a fair civil
hearing may require the provision of legal representation at state expense. Article
6 of the European Convention is almost identical to s 34 of the Constitution.
This provides strong grounds for interpreting s 34 to impose a similar duty on
government in circumstances where a litigant is unlikely to be able to obtain the
relief sought without representation. In a line of subsequent cases, the European
Court has reaffirmed this principle.83
The second category of international law instruments consists of declarations
and principles that are not binding, but are important interpretive tools. There
are three significant instruments. Firstly, the Dakar Declaration, adopted by
the African Commission in its Resolution on a Right to a Fair Trial and Legal
Representation in Africa refers in art 9 to both accused and aggrieved persons, which
contemplates criminal and civil proceedings, and places a duty on government
to provide legal assistance to indigent persons.84 Secondly, in terms of the Basic
Principles on the Role of Lawyers, adopted by the United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, states should ensure
the provision of ‘sufficient funding and other resources for legal services to the
poor and, as necessary, to other disadvantaged persons’.85 Thirdly, in 2002, the
United Nations General Assembly passed a Resolution on Human Rights in the
Administration of Justice which affirmed the duty of states to adequately fund
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Airey v Ireland (1979) 2 EHRR 305 at para 28.
Ibid at para 24.
83 Tabor v Poland Application no 12825/02, ECtHR (2006) paras 31 and 39; Bertuzzi v France,
Application no 36378/97, ECtHR (2003) paras 21, 24 and 31; McVicar v UK, Application no. 46311/99,
ECtHR (2002) paras 33, 40, 47, 48, 49, 50, 52 and 53; P, C, and S v UK, Application no 56547/00,
ECtHR (2002) para 89; Steel and Morris v UK, Application no 68416/01, ECtHR (2005) paras 53,55, 59
60, 61 and 63.
84 Article 9 provides:
Access to justice is a paramount element of the right to a fair trial. Most accused and aggrieved
persons are unable to afford legal services due to the high cost of court and professional fees. It is
the duty of governments to provide legal assistance to indigent persons in order to make the right to a fair trial more
effective. The contribution of the judiciary, human rights NGOs and professional associations should be encouraged.
(Emphasis added.)
85 Article 3 of the Basic Principles. The Basic Principles do not stipulate the type of proceedings
for which these legal services must be provided. The only qualifier is that the persons must be poor
and/or disadvantaged.
82

268

THE RIGHT TO CIVIL LEGAL AID IN SOUTH AFRICA

legal aid in order to promote and protect human rights.86 Importantly, these
instruments do not restrict the provision of free legal assistance to criminal
matters.
Lastly, the third category of international law instruments consists of reports of
committees of treaty bodies. Three treaty bodies have recognised an obligation
on state parties to provide free legal aid in civil matters (notwithstanding there
being no express requirement in the treaties themselves to provide this).87 South
Africa has ratified all three of the relevant treaties – the ICESCR,88 CERD89 and
CEDAW.90 In all of these treaties, including the ICCPR, the relevant committees
have come to expect from the state, in varying degrees, the provision of legal aid
in civil matters in appropriate circumstances.
Section 34 of the Constitution must be interpreted in light of the international
law instruments mentioned above. A proper construction of s 34 when read
together with the requirements in s 7(2) of the Constitution to take reasonable
and effective steps to respect, protect, promote and fulfil the rights in the Bill of
Rights,91 and the decision in Magidiwana, entails that the right to a fair hearing
may require the provision of legal aid in certain civil matters.

C Foreign Law on the Right to Legal Aid in Civil Proceedings
Comparable foreign law also provides assistance in determining when the right to
a ‘fair hearing’, in s 34, requires state-funded legal representation. It is instructive
in this context to look to Canada and Namibia.
The Canadian Supreme Court in New Brunswick (Minister of Health and Community
Services) v G (J) confronted the question in the context of art 7 of the Canadian
Charter of Rights and Freedoms.92 Article 7 reads: ‘Everyone has the right to life,
liberty and security of the person and the right not to be deprived thereof except
in accordance with the principles of fundamental justice.’ 93 The Court held that
the consequences that might result from a custody suit are sufficient to constitute
a restriction of security of the person.94 In deciding whether ‘fundamental justice’
86 The resolution noted that the right of access to justice as contained in various international
human rights instruments forms an important basis for strengthening the rule of law through the
administration of justice. To this end, the resolution called on states to ‘allocate adequate resources for the
provision of legal aid services with a view to promoting and protecting human rights’. (Emphasis added.)
87 The Committee on Economic, Social and Cultural Rights (‘CESCR’) in its May 2006 review
of Canada’s fulfilment of the International Covenant on Economic, Social and Cultural Rights
(‘ICESCR’); The United Nations Committee on the Elimination of Racial Discrimination in its
2007 review of Canada’s compliance with the International Convention on the Elimination of All
Forms of Racial Discrimination (‘CERD’); and the United Nations Committee on the Elimination of
Discrimination against Women in its 2008 review of Canada’s compliance with the Convention on the
Elimination of All Forms of Discrimination against Women (‘CEDAW’).
88 South Africa ratified the ICESCR on 12 January 2015.
89 South Africa ratified CERD on 10 December 1998.
90 South Africa ratified CEDAW on 15 December 1995.
91 Glenister (note 72 above) at para 189.
92 New Brunswick (Minister of Health and Community Services) v G (J) 66 CRR (2nd) 267 (1999)(‘New
Brunswick’).
93 Canadian Charter of Rights and Freedoms, Constitution Act 1982.
94 New Brunswick (note 92 above) at 289.
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necessitates the provision of legal representation in a particular case, the court
referred to the interests at stake, the complexity of the proceedings and the
capacities of the parent.95 In the circumstances of the case, the Supreme Court
held that the government was under an obligation to provide the appellant with
state-funded counsel.96 It is worth noting that art 7 of the Canadian Charter,
dealing with threats to ‘life, liberty and security of the person’, is significantly
narrower than s 34, which encompasses all civil matters. In British Columbia (Attorney
General) v Christie, the Canadian Supreme Court held that there is no general right to
legal representation at state expense in Canadian courts in all cases.97 However,
the case did not overturn New Brunswick nor foreclose the possibility of a right to
counsel in specific situations. Although there is no general requirement that the
state provide legal representation to every party in all proceedings, the Canadian
Charter does so require where the failure to provide representation would violate
art 7 or another Charter right.98
The Namibian position is also instructive when interpreting s 34 and giving
content to the right to civil legal aid. Two provisions of the Namibian Constitution
address the state’s obligations to provide civil legal aid. First, art 95 sets out the
non-binding ‘principles of state policy’ under the Namibian Constitution.99 It
provides, in relevant part:
Article 95 Promotion of the Welfare of the People
The State shall actively promote and maintain the welfare of the people by adopting, inter
alia, policies aimed at the following: …
(h) a legal system seeking to promote justice on the basis of equal opportunity by
providing free legal aid in defined cases with due regard to the resources of the State.
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Ibid at 292–293.
Ibid at 296.
97 British Columbia (Attorney General) v Christie 2007 SCC 21. The Canadian Bar Association argued
for a general right to legal counsel in Canadian Bar Association v British Columbia. 2006 BCSC 1342,
59 B.C.L.R. (4th) 38, [2006] B.C.J. No. 2015 (S.C.). The case was dismissed for lack of standing,
therefore the substantive issue was not decided. The issue of access to justice has come up more
recently in Vilardell v Dunham. 2013 BCCA 65. The British Columbia Supreme Court held that hearing
fees imposed an unconstitutional impediment to access to justice. On appeal, the British Columbia
Court of Appeals agreed that the fees posed an impediment to justice but held that the definition of
indigency that allows an exemption to the payment of hearing fees should be changed rather than
eliminating the fees entirely. The case is currently on appeal to the Supreme Court of Canada.
98 In relation specifically to proceedings of commissions of inquiry, the ‘Reference Guide for Judges
Appointed to Commissions of Inquiry’ adopted by the Canadian Judicial Council in April 2011 notes
at page 9 that authority is provided under various Orders-in-Council for commissioners to:
recommend to the Clerk of the Privy Council that funding be provided, in accordance with terms
and conditions approved by the Treasury Board, to ensure the appropriate participation of any
person granted standing at the Inquiry under subparagraph (ix), to the extent of the person’s interest, if the Commissioner is of the view that the person would not otherwise be able to participate
in the Inquiry.
99 Article 101 states: ‘[T]he principles of state policy contained in this Chapter shall not of and
by themselves be legally enforceable by any Court, but shall nevertheless guide the Government in
making and applying laws to give effect to the fundamental objectives of the said principles. The
Courts are entitled to have regard to the said principles in interpreting any laws based on them.’
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The second provision of the Namibian Constitution that has a bearing on civil
legal aid is art 12, which guarantees the right to a fair trial. Article 12 confers
the right to a ‘fair hearing’ in both civil and criminal matters. Article 12(1)(a)
provides, in relevant part, that ‘[i]n the determination of their civil rights and
obligations or any criminal charges against them, all persons shall be entitled to a
fair and public hearing’. Article 12 is therefore similar to s 34 of the Constitution
in guaranteeing a ‘fair hearing’, but differs in that it applies the same criterion of
fairness to both civil and criminal proceedings.
The Namibian Supreme Court considered the interpretation of these
constitutional provisions in Government of the Republic of Namibia & Others v
Mwilima & Others.100 The case concerned an application to secure legal aid for
the accused in a serious criminal matter, in which a number of accused were
charged with offences that included treason, sedition and murder. Although
concerned with criminal proceedings, the Namibian Supreme Court confirmed
that the commitment to a policy of providing legal aid in art 95(h) applies to
both criminal and civil matters.101 The court noted that the principles of state
policy, including art 95, are not enforceable in the courts and cannot give rise
to a legal remedy, and that it is expressly limited by the resources of the state102
However, the right to a fair trial in art 12 is justiciable. The court held that ‘there
may be instances where the lack of legal representation due to the fact that
an accused person is indigent, and where statutory legal aid was or could not
be granted, have the effect of rendering his or her trial unfair and where this
happens it would result in a breach of such person’s guaranteed right to a fair
trial in terms of article 12’.103 Accordingly, Mwilima established that the Namibian
Constitution commits the state to a policy of providing legal aid in criminal and
civil matters. Read with art 12, this commitment will constitute a justiciable legal
obligation where the failure to provide legal representation will deprive a person
of a fair hearing. Given the textual similarities between art 12 of the Namibian
Constitution and s 34 of our Constitution, as well as the similar constitutional
histories and socio-political context, the Namibian approach is significant.
International and foreign law supports the interpretation of s 34 that a fair
hearing may, in appropriate circumstances, require the provision of state-funded
legal assistance for civil proceedings. Drawing from international and foreign
law, the main factors relevant to determining whether ‘fairness’ in terms of s 34
requires the provision of legal representation at state expense include: the capacity
of the litigant to represent herself, the complexity of the proceedings, and the
potential consequences of the case. These factors would have to be weighed
together to determine whether a failure to provide representation would render
civil proceedings unfair or not.
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[2002] NASC 8 (‘Mwilima’).
Ibid at para 52 (Court holds that ‘article 95(h) is not limited to criminal cases only or civil cases
only but is intended to include the whole spectrum of instances where the need for legal aid may exist.’)
102 Ibid at para 53.
103 Ibid at para 62.
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Fairness, then, is the constitutional standard that triggers the duty of the
state to provide civil legal aid. As the High Court held in Magidiwana II (HC),
in dismissing the application against the President but upholding it against
LASA, the state discharges that obligation through the statutory framework
that establishes LASA. In the next section, we consider that framework and the
provision currently made for civil legal aid by LASA in the regulatory framework
and its budget.

IV Legal Aid South Africa’s Current Provision for Civil Legal
Aid
A The Legal Framework – The Legal Aid Act, Guide and Regulations
LASA was established by the Legal Aid Act 22 of 1969, which was later replaced
by the new Legal Aid South Africa Act 39 of 2014 (2014 Act). The repeal of
the 1969 Act was initiated with a view to reform existing legal aid structures and
facilitate greater access to legal representation.104 In the preamble to the 2014 Act
LASA’s mandate is defined as follows:
To ensure access to justice and the realisation of the right of a person to have legal
representation as envisaged in the Constitution and to render or make legal aid and legal
advice available; for that purpose to establish an entity called Legal Aid South Africa with
a Board of Directors and to define its objects, powers, functions, duties and composition;
to provide for the independence and impartiality of Legal Aid South Africa.

Section 3 of the 2014 Act provides for the objects of LASA as follows:
[T]o — (a) render or make available legal aid and legal advice; (b) provide legal representation
to persons at state expense; and (c) provide education and information concerning legal
rights and obligations, as envisaged in the Constitution and this Act.

Section 24 of the 2014 Act requires the Board of LASA to particularise the scheme
under which legal aid is to be rendered or made available. In the past, and during
the Magidiwana litigation, the Legal Aid Guide (the Guide) accomplished this
task. The Guide represented LASA’s policy approach to the provision of legal aid
and is binding on the Board as well as all employees of LASA. The LASA Board
must submit the Guide to the Minister before it is tabled before Parliament.105
As we describe below, regulations have since been promulgated to govern these
matters. At the time that the Miners made their request for funding the 2012
Guide was applicable. In November 2013, the Guide was revised.
Under the 2012 Guide, item 10.2.3(a) granted the CEO of LASA discretion
to provide funding for matters not expressly contemplated in the Guide, as long

104 C Theophilopoulos ‘Constitutional Transformation and Fundamental Reform of Civil
Procedure’ (2016) Tydskrif vir die Suid-Afrikaanse Reg 68, 72.
105 2014 Act s 24.

272

THE RIGHT TO CIVIL LEGAL AID IN SOUTH AFRICA

as such discretion fell within the overall authority of the Act.106 The Guide did
not prohibit funding for the participants in a commission of inquiry, however
such funding was not explicitly provided for either. Therefore, it was solely in
the discretion of the CEO.107 In relation to the Marikana Commission, the CEO
exercised her discretion favourably in respect of the families of the deceased but
not the miners, triggering the Magidiwana litigation.
After the High Court’s decision, the Guide was amended to provide expressly
for the funding of legal representation before commissions of inquiry. The
2014 Guide stipulates that LASA may provide funding to participants before
commissions of inquiry in two defined sets of circumstances.108 The first is where
funding has been made available by the establishing authority (the President),
LASA would only provide funding if the standing of the participants had been
certified by the relevant commission. The second scenario provided for the
instance where the establishing authority had not made funding available, LASA
would then impose the threshold of ‘exceptional circumstances such as where a
person has a substantial and material interest in the outcome of the commission
and which could materially influence the outcome of any potential civil claim’,
when determining if it would fund legal representation.
The Guide was again amended in February of 2015. It deleted the provisions
relating to the scenario where the establishing authority does not provide for

106 Item 10.2.3(a) of the 2012 Guide provided:
The CEO may exercise a general discretion to:
• Waive any condition, procedure or policy set out in this Guide as long as this is within the overall
authority of the Legal Aid Act.
• Provide for any issue not covered in this Guide.
However, when the CEO exercises this discretion, he/she must report on it to the Board or Board
Executive Committee at the next regular meeting.
107 Magidiwana II (HC) (note 7 above) at paras 18–19.
108 Item 4.20 of the 2014 Guide provided, in relevant part:
 Where funds are made available by the establishing authority of the commission, legal aid should
be provided for the purpose of legal representation at commissions for persons appearing before
a commission of inquiry where the commission has certified that they have standing before the
commission. Where such funding is not made available, then legal aid will only be made available
in exceptional circumstances such as where a person has a substantial and material interest in the
outcome of the commission and which could materially influence the outcome of any potential
civil claim, provided that:
(a) such person/s are indigent and qualify in terms of the means test;
(b) 	such person/s has/have been certified by the Commissioner that they have a proper standing before the commission;
(c) the prospect of hardship to the person/s if assistance is declined;
(d) 	the nature and significance of the evidence that the person/s is/are giving or appears likely
to give;
(e) the extent to which representation is required to enable the inquiry to fulfil its purpose;
(f) 	whether the interests of a person will be advanced by any other person/association certified
to appear before the commission;
(g) any other matter relating to the public interest.
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the funding of legal representation.109 The amendment attempts to limit LASA’s
obligations to fund legal representation before commissions of inquiry. LASA
took the position that the duty rests with the establishing authority and should
be provided for in the relevant commission’s terms of reference. Then, in July
2017, the Minister of Justice and Constitutional Development made regulations
under the Legal Aid Act 39 of 2014.110 The Legal Aid Regulations now govern
the provision of legal aid, including in civil matters.
Throughout the post-apartheid constitutional era, LASA has interpreted its
constitutional obligations narrowly, as creating categories of vulnerable persons
for whom it must prioritise legal aid assistance. Under previous legal aid Guides,
legal representation had to be afforded to these vulnerable persons in the event
that they would suffer ‘substantial injustice’ if they were not provided with
representation.111 LASA prioritised these vulnerable persons through its policies
and operational procedures, such as the Guide. For example, LASA identified
women, in family-related matters, as vulnerable persons deserving special
consideration when applying for legal aid assistance.112 A significant portion of
LASA’s civil legal aid budget each year has been utilised in maintenance and
domestic violence matters when the other party has legal representation.113
Similarly, in the funding dispute between the mineworkers and LASA, LASA
had prioritised funding for the families of the deceased as they were recognised
as vulnerable persons (women, children and the elderly).114
Civil legal aid is now governed by regs 9 and 10 of the Legal Aid Regulations.
Regulation 9 deals generally with ‘civil matters’, while reg 10 deals with ‘civil
cases for the protection of constitutional rights’. Regulation 9(1) provides that
LASA ‘may grant legal aid to a litigant in any civil matter’ if three cumulative
requirements are met:
(a)

in the opinion of Legal Aid South Africa, the matter has good prospects
of success;
(b) in the opinion of Legal Aid South Africa, the mater has good prospects of
enforcement of a court order; and
(c) Legal Aid South Africa has the necessary resources available, based on a
written merit report, where such reports is applicable.
Regulation 9 therefore makes the provision of civil legal aid in general matters
109 Item 4.20 of the 2015 Guide reads:
Where funds are made available by the establishing authority of the commission, legal aid should
be provided for the purpose of legal representation at commissions for person/s appearing before
a commission of inquiry where such persons have been certified by the Commissioner as having
proper standing before the commission.
110 Legal Aid South Africa Regulations GG 41005 of 26 July 2017 (‘Legal Aid Regulations’).
111 Item 4.1 of the 2015 Guide.
112 Vulnerable persons are described in the Legal Aid Guide as ‘[p]eople, who may be at risk of
being abused, unfairly discriminated against or exploited, eg women, children, people living with
HIV, refugees, farm workers’.
113 Country Report of Legal Aid South Africa (Presented at ILAG conference in Scotland, June 2015)
available at http://www.legal-aid.co.za/wp-content/uploads/2015/05/ILAG-Report-2015-Final.pdf
at 10.
114 Magidiwana II (CC) (note 1 above) at para 7.
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subject to a merit report, on the basis of which LASA must form an opinion on
the prospects of success and of enforcement of an order. The third requirement
is objective – LASA must have the ‘necessary resources’. Regulation 9(3) excludes
the requirement of a merit reports in certain types of case, including divorces,
evictions, domestic violence matters; administration of estates and maintenance
matters.
Regulation 10 extends this regime, providing that, subject to the availability
of resources, ‘legal aid may be provided to progressively implement section 7 of
the Constitution’. It is unclear what category of civil matters this covers, as s 7
of the Constitution applies to all rights in the Bill of Rights, but the reference to
‘progressive realisation’ appears to contemplate the socio-economic rights in the
Bill of Rights that are subject to progressive realisation. This regulation is vague
and requires a clarifying amendment. The second part of reg 10 sets out the
factors that LASA ‘must consider’ in deciding whether to provide legal aid under
this provision:
(a) the seriousness of the implications for the legal aid applicant;
(b) the complexity of the relevant law and procedure;
(c) the ability of the legal aid applicant to represent himself or herself
effectively without a lawyer;
(d) the financial means of the legal aid applicant;
(e) the legal aid applicant’s chances of success in the case;
(f) whether the legal aid applicant has a substantial disadvantage compared to
the other party in the case; and
(g) whether the other requirements of these regulations are met.
The first three criteria map very closely onto the factors that we discerned in the
relevant international and foreign law authorities on the right to civil legal aid.

B ‘Polycentric Budget-Allocation’ – LASA’s Budget and Resourcing of
Civil Legal Aid
For its first 20 years of existence, LASA enlisted the services of lawyers in private
practice to represent persons requiring state funded representation.115 This legal
aid system is known as ‘judicare’. The philosophy behind judicare is to provide
indigent clients with the same standard of representation they would receive if
they had the means to afford private legal services.116
During the 1990s this model started to change into an ‘institutional’ system in
which community law centres (Justice Centres) were established and staffed by
full-time lawyers.117 The institutional system was gradually implemented through
the creation of various pilot locations. By 1997, LASA had permanently moved to
115

For an account of the development of LASA’s role, see Bentley (note 3 above) at 34–57.
J R Midgley ‘Access to Legal Services: A Need to Canvass Alternatives’ (1992) 8 South African
Journal on Human Rights 74, 77.
117 Ibid at 78.
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salaried employees whose primary role was to provide legal services to indigent
clients.118 As of 2015, only 5 per cent of LASA’s clients are represented on a
judicare basis.119 Currently, LASA has three main avenues of service delivery:
Justice Centres, co-operation agreements and special litigation.
LASA’s Justice Centres operate as law clinics where walk-in clients can attend to
apply for legal assistance. The Centres are staffed by attorneys, candidate attorneys,
paralegals and professional assistants.120 The primary services offered to clients
include legal advice, the uptake of litigious matters or referrals. Currently, LASA
maintains 64 Justice Centres, in addition to its six regional offices.121 LASA also
has longstanding co-operation agreements with various university law clinics,
providing services to the most proximate community. In the 2015/2016 financial
year, LASA’s co-operation partners took on 3 928 new civil matters.122 In some
circumstances LASA will fund ‘special litigation’ which has the potential to create
precedent or impactful jurisprudence and/or involve large groups of persons.
This form of litigation often requires specialised teams of legal representatives
which may involve private counsel and attorneys. LASA has also established an
Impact Litigation Unit at its Head Office. The unit takes on high impact litigation
matters referred to it by the various offices.123 For the year 2015/2016, LASA
approved 15 new impact matters, 14 of which were finalised within the year with
a 93 per cent success rate.124 In the previous financial year LASA achieved an 89
per cent success rate in impact matters.125
Whilst LASA has had the freedom to implement different models, its ability
is ring-fenced by the finite funding it receives from the National Revenue Fund.
In the 2014/2015 financial year, LASA’s annual budget totalled R1,638 billion. 126
LASA stands at the coalface of the demand for access to justice in South Africa.
It provides the majority of its services in the lower courts: only 1 per cent of its
matters take place in the superior courts.127
During the 2012/2013 financial year LASA’s budget of R1.4 billion gave legal
assistance to 434 844 clients in legal matters and provided a further 297 835 clients
with legal advice. Eighty-seven per cent of the new legal matters were criminal
whilst 13 per cent were civil.128 In the 2014/2015 year LASA provided services
to 394 172 persons in criminal matters (88 per cent) and 54 023 persons in civil
matters (12 per cent).129 In the 2015/2016 financial year, 441 056 new matters were
taken on of which 388 692 (88 per cent) were criminal and 52 364 (12 per cent)
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Country Report of Legal Aid South Africa (note 113 above) at 14.
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121 Legal Aid South Africa Integrated Annual Report 2015–2016 (2016) 22.
122 Ibid at 34–35.
123 Country Report of Legal Aid South Africa (note 113 above) at 10.
124 Legal Aid South Africa Integrated Annual Report 2015–2016 at 36.
125 LASA (note 121 above).
126 Ibid at 3.
127 Ibid at 2.
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129 LASA Media Statement (note 125 above) at 2.
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were civil.130 The great majority of LASA’s budget is spent on criminal matters.
One of the consequences of the limited allocation of resources for civil legal aid
matters is that litigants resort to representing themselves or, more worryingly,
abandon the legal process entirely.131
In order for an applicant to qualify for legal aid in civil matters, the matter
must be provided for in the Guide and have merit. The applicant must meet
LASA’s means test.132 LASA utilises a financial means test to determine the
client’s indigence, revised periodically. At present, an individual must earn less
than R5 500 per month or if a household, the income received by the household
must not exceed R6 000 per month. Another limitation is if the individual owns
immovable property valued at more than R500 000 or if no immovable property
is owned, if the individual’s assets exceed R 100 000.133 This threshold excludes a
large portion of the population, namely the working poor and middle class, who
earn above the relevant means but cannot afford private legal representation – the
‘missing-middle’.134
One of the greatest hurdles to access to justice in South Africa is the current
approach of LASA. LASA takes on only a very limited number and proportion
of civil matters and the strict financial means test excludes a large portion of
the population. In the next section we contemplate the effect of the Magidiwana
judgment on future civil legal aid claims.

V Life after M agidiwana – Future Claims for Civil Legal Aid
A Areas in which Claims for Civil Legal Aid are Likely
In section III above, we set out our construction of the content of the constitutional
duty to provide state-funded legal representation in civil matters. The Magidiwana
Court affirmed the existence of this duty without drawing its contours. We argue
that the duty arises where the failure to provide legal representation deprives a
person of a fair hearing under s 34. This process involves a weighing of all the
relevant factors, including in particular the capacity of the litigant to represent
herself, the complexity of the proceedings, and the potential consequences of the
case. At its core, and as exemplified by Airey, the question is whether a person
be able to engage effectively in litigation without representation and therefore
exercise right to a ‘fair hearing’. If not, the duty to provide civil legal aid arises.
The state discharges this constitutional obligation primarily through the Legal
Aid Act and the Legal Aid Regulations, with LASA designated as the organ of
state charged with providing legal aid as required by the Constitution. There
130
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are three features of the statutory scheme that potentially conflict with the
constitutional duty.
The first feature is the threshold adopted by the Legal Aid Regulations. The
Legal Aid Guide had previously the criterion of ‘substantial injustice’ as the
yardstick even for civil legal aid. The Legal Aid Regulations apply ‘substantial
injustice’ only in criminal matters and matters affecting children. This accords
with the constitutional position. The Legal Aid Regulations do not expressly
provide a threshold for the provision of civil legal aid. Regulation 9 applies to
all civil matters. Regulation 10 apples to civil matters where the purpose is ‘to
progressively implement section 7 of the Constitution’. This provision is unclear
and requires amendment. The reference to s 7 of the Constitution suggests that
it means that reg 10 applies to any matter involving a constitutional right, but the
words ‘progressively implement’ seem to refer to the socio-economic rights in
the Bill that are subject to progressive realisation. As we have argued above, the
applicable constitutional standard governing the obligation to provide civil legal
aid is whether the failure to provide it would deprive a person of a fair hearing.
The Legal Aid Regulations are therefore required to be interpreted – as far as
possible – consistently with ‘fairness’ under s 34. To the extent that they raise
the bar or set a different test, this constitutes a limitation of s 34 that would be
required to pass muster under s 36.
The second potential limitation arises in the specific requirements that the
Legal Aid Regulations impose in civil matters. Regulation 9, dealing with
civil matters generally, provides three cumulative requirements – prospects of
success, prospects of enforcement and the availability of resources. In reg 10
dealing with civil legal aid in constitutional matters, the Legal Aid Regulations
identify essentially the same set of factors as we have suggested apply under s 34,
but in addition requires consideration of the financial situation of the person;
the person’s chances of success in the case; and whether the applicant has a
substantial disadvantage compared with the other party in the case. Each of these
factors constitutes a potential limitation of the s 34 right. Much will depend,
though, on how each factor is interpreted by LASA. If ‘good’ prospects of success
are required, for example, the consequence would be to exclude persons with
arguable cases, which might constitute an unjustifiable limitation of the right.
Similarly, the use of a financial means test is a paradigmatic limitation of the
right. It draws a line between those who qualify for civil legal aid and those who
are disqualified, and in doing so excludes from the right the ‘missing middle’,
namely people who cannot afford private representation but are disqualified by
LASA. If challenged, the means test would have to be justified on the basis of the
state’s resource limitations under s 36. Lastly, the factor of relative disadvantage
between the parties may also be constitutionally problematic. It may be interpreted
to disqualify a person who would otherwise qualify for civil legal aid because they
are poor and involved in a complex case with high stakes simply on the basis that
their opponent is also poor and unrepresented. This would be an ‘equality of the
grave’ approach, unlikely to survive constitutional challenge.
The final potential limitation of the right in the LASA scheme is the
identification of ‘vulnerable groups’ and categories of cases in which civil legal aid
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will be provided, which by implication excludes other persons and types of cases.
Using the constitutional yardstick identified above – namely whether a person is
likely to be able to effectively represent herself and therefore secure a fair hearing
without legal aid – it is likely that there will be areas of civil litigation that trigger
the constitutional duty but in respect of which LASA does not provide legal aid.
There are three examples of areas where the Constitution would be likely
to be found to require civil legal aid, and in which the Legal Aid Regulations
have now introduced the power to provide it. The first is litigation to enforce
socio-economic rights. By its nature, such litigation is complex and relates to vital
interests of the litigants. In addition, following the approach of the Airey court
in asking whether there is evidence that a person may conduct such proceedings
effectively without representation, it is significant that there has not been a single
socio-economic rights case adjudicated by the Court in which the litigants were
unrepresented. The importance of representation in these cases appears to have
been recognised by the inclusion of reg 10 in the Legal Aid Regulations, but it
remains to be seen how it will be interpreted and applied by LASA. A second
category of cases is evictions in which occupiers face the risk of homelessness
if evicted. Even if the occupiers do not fall within the specific categories of
‘vulnerable groups’ drawn by LASA, they are at risk of grave rights violations.
Regulation 9 appears to recognise the importance of representation in evictions
by excluding the requirement of a merit report in eviction cases. A third category
of cases would be immigration detention matters. These cases again involve
highly vulnerable persons and implicate their most vital interests. Regulation
19 now provides specifically for the grant of legal aid to asylum seekers. These
examples also illustrate that the consequences of some civil matters may be at
least comparably serious to criminal matters in which LASA does provide legal
aid. The provision for legal aid in socio-economic rights cases and evictions and
for asylum seekers is a welcome development. However, these provisions are all
couched in permissive language, providing that LASA ‘may’ grant legal aid. Much
will depend on LASA’s actual approach to deciding applications for legal aid in
such cases.

B The Form of Future Claims for Civil Legal Aid
In our view there are aspects of the Legal Aid Regulations relating to civil legal aid
that are arguably inconsistent with s 34. These include some of the requirements
in reg 9 applicable to all civil matters and the factors set out in the reg 10 for
constitutional matters. The Regulations do, however, make provision in principle
for LASA to provide legal aid in civil matters. The decision in Magidiwana that it
does so in fulfilment of a constitutional right has significant consequences for the
form that future claims for civil legal aid and litigation to enforce them will take.
Such claims will also depend on the factual situation.
There are three possible factual situations, the first two arising where the
Legal Aid Regulations do, in principle, provide for LASA to grant legal aid in the
particular case (for example, in evictions), and the third scenario arising where it
does not. The first situation is where the regulations do provide for legal aid to
be granted in the particular case and LASA decides to grant it, but fails to take
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the steps to actually appoint (or pay) a representative. In this situation, it will be
possible to institute proceedings to compel LASA to implement its own decision
and provide legal aid in the form of a mandatory interdict. The second scenario
is where the Legal Aid Regulations again cover the particular case but LASA
fails to take a decision or takes a decision to refuse to provide legal aid. In this
situation, it will be necessary to bring an application to review LASA’s decision
(including any failure to take a decision). The review would be brought under
the Promotion of Administrative Justice Act 3 of 2000. It would be competent,
and often appropriate, to seek an order of substitution replacing the refusal with
a decision to provide legal aid in the event that the review succeeds. Substitution
would be appropriate in cases where the Legal Aid Regulations provide for legal
aid to be provided in the particular type of case and no ground of disqualification
(such as the means test) has been triggered.
The final scenario is where the Legal Aid Regulations exclude the particular
party or case from the scope of legal aid that LASA may provide. In that situation,
it will be necessary to bring a direct constitutional challenge to the Regulations,
which constitute delegated legislation.135 The person seeking the provision of legal
aid will have to bring an application to strike down the relevant provision of the
Legal Aid Regulations. This will involve the usual two-stage inquiry. At the first
stage, the court will consider whether the right to a fair hearing in s 34 is limited
by the impugned regulations. This inquiry will centre on whether the person
will be able to enjoy a fair hearing without state-funded legal representation,
having regard in particular to the capacity of the litigant to represent herself, the
complexity of the proceedings, and the potential consequences of the case. If the
conclusion at the first stage is that s 34 is limited, it will be necessary for LASA to
seek to justify that limitation under s 36. This inquiry will centre on the resource
limitations of the state and the manner in which LASA has prioritised different
claims. LASA may need to justify the particular restriction or exclusion, its means
test or its prioritisation of criminal matters, including relatively minor criminal
offences, over civil matters that might include evictions resulting in homelessness,
immigration detention and deportation, and other similarly serious civil matters.
LASA’s current approach, which provides only very limited civil legal aid, subject
to a range of restrictive criteria beyond what s 34 entails, may be constitutionally
vulnerable.
One potential problem with litigation to secure legal aid by litigation, as
illustrated by Magidiwana, is urgency. In any such case, the main litigation will
already be either underway or due to be launched. The person seeking legal aid
will be subject to a ticking clock. Accordingly, any litigation to secure legal aid
– whether by mandamus, review or constitutional challenge – is likely to arise as
urgent litigation. One option to mitigate the prejudice to the claimant in such
a case, as LASA appropriately did in Magidiwana, is for LASA to provide legal
aid pending the resolution of the claim, without seeking to recover its funds in
the event that the court finds that it was not constitutionally obliged to do so.
135 The doctrine of subsidiarity requires this approach. See My Vote Counts NPC v Speaker of the
National Assembly & Others [2015] ZACC 31, 2016 (1) SA 132 (CC).
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However, as the facts of Magidiwana illustrate, LASA faces the risk if it does so
that the court will refuse to reach the merits of the legal aid claim because it has
been rendered moot. This approach should be avoided by the courts if we are
to develop a coherent jurisprudence on the right to civil legal aid that will guide
LASA.

VI Conclusion
The recognition of the right to civil legal aid in Magidiwana has gone almost
unnoticed, overshadowed by the political significance of the underlying claims
of the victims of the police shootings at Marikana. But for the future of our
constitutional enterprise, the recognition of a right to civil legal aid is vital. The
promises of the Constitution rest on the assumption that people have the ability
to vindicate their rights through the legal process. Where they cannot do so,
transformative constitutionalism becomes a burden to be borne only by the
limited public interest and pro bono sectors.
The Magidiwana Court has laid the foundations, however, for the development
over time of a principled jurisprudence governing the right to civil legal aid. Section
34 of the Constitution requires the provision of state-funded legal representation
where the failure to grant it will deprive a person of a fair hearing. The key factors
in the fairness inquiry will be the capacity of the litigant to represent herself, the
complexity of the proceedings, and the potential consequences of the case. Where
the right in s 34 is limited, LASA will have to justify its limitation by putting up
a compelling case that meets the limitations test under s 36. A hollow claim of
resource limitations will not suffice, but will require proper substantiation. LASA
should also be required to show that it is increasing coverage over time. In the
next decade, we should expect to see a body of law emerge that will give content
to the right to civil legal aid and provide LASA with guidance in the discharge of
its crucial constitutional mandate.
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Ms. Elsie Klaase
and the Constitutional Court’s
Missing Women
Mateenah Hunter*
Tim Fish Hodgson†
I

Introduction

Klaase & Another v van der Merwe NO & Others (‘Klaase’) illustrates the continued
invisibility of women like Ms. Elsie Klaase and their particular human rights
concerns to the Justices of the Constitutional Court1 and aptly reflects how the
absence of female and feminist judges on the Court may contribute to the gender
invisibility and (in)sensitivity – and quality – of its judgments in matters involving
the plight of poor, black women in particular.2 The Klaase Court was asked to
interpret the definition of ‘occupier’, as it appears in the Extension of Security
of Tenure Act (ESTA),3 to include female farmworkers like Ms. Klaase.4 Despite
having all the necessary information and resources at its disposal, the Court
failed to adopt the constitutionally mandated5 feminist analysis6 of Ms. Klaase’s
circumstances, thereby significantly limiting the judgment’s transformative
potential.
In a judgment totalling 68 paragraphs, the majority of the Court ruled that
Ms. Klaase did qualify as an occupier in terms of ESTA and should have been
joined to the eviction proceedings that could result in her eviction. Despite finding
in Ms. Klaase’s favour, the Court considered the rights to dignity and equality in
* Associate, Webber Wentzel.
† Legal Adviser, International Commission of Jurists.
We would like to thank the other participants and attendees of the Constitutional Court Review VIII
Conference for their insightful questions, comments and suggestions. We would also like to thank the
anonymous referees and Nurina Ally for their helpful comments.
1 [2016] ZACC 17, 2016 (6) SA 131 (CC), 2016 (9) BCLR 1187 (CC).
2 C Albertyn ‘Gendered Transformation in South African Jurisprudence: Poor Women and the
Constitutional Court’ (2011) 22 Stellenbosch Law Review 591, 599.
3 Act 62 of 1997 s 1.
4 Klaase (note 1 above) at 1–2.
5 Section 39(2) of the Constitution requires that, ‘[w]hen interpreting legislation … every court,
tribunal or forum must promote the spirit, purport and objects of the Bill of Rights’. This includes
promoting the founding values of the Constitution, specifically human dignity, the achievement of
equality, non-racialism and non-sexism.
6 By feminist analysis we mean an analysis that understands ‘that all sexist thinking and action is the
problem, whether those who perpetuate it are female or male, child or adult’; an analysis that includes
an understanding of systemic institutionalised sexism and consequently approaches gender inequality
as a result of a patriarchal system, which, if not challenged in its entirety, cannot be successfully
eradicated. B Hooks Feminism is for Everybody: Passionate Politics (2000) 1.
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only one paragraph7 at the very end of the judgment when rebuking the Land
Claims Court for its use of offensive terminology. It paid no attention to the
submissions of the amicus curiae by the Women on Farms Project, a communitybased women’s advocacy group and made no mention of Ms. Klaase’s rights
to land and security of tenure, or of the specific significance and importance
of a gendered understanding of the discriminatory history of black8 women
farmworkers or their present-day challenges in the face of endemic evictions.
Worse still, the minority judgment of Zondo J, supported by three other male
Justices, disturbingly reinforces gender-based stereotypes in its reasoning and
examples, and crudely supports the Land Claims Court’s sexist characterisation
of Ms. Klaase’s occupation on the farm. Subsequently, it concludes that after
more than 30 years of living and working on the farm, Ms. Klaase has no legal
right to continue to stay there except ‘through’ or ‘under’ her husband.9
This failure of the Court to appropriately adjudicate female farmworkers’ rights
to land was anticipated by Cheryl Walker as early as 1997 when compiling case
studies on female farmworkers’ land rights:
At the macro-legal level, the principle of gender equality in the South African Constitution
needs to be given substance, if land reform projects are to succeed in the face of strongly
entrenched patriarchal institutions and attitudes on the ground. This will require a
Constitutional Court committed to the principle of gender equality and the difficult task of applying it, and
not simply a court embellished with a couple of female judge[s].10

Sadly, neither the composition of the Court in Klaase nor its constitutionally
inadequate approach to cases brought by poor, black women is exceptional. The
adjudication of the rights of female farmworkers to land is not the only instance
in which women’s gendered and other intersecting identities and circumstances
have disappeared in the Court’s analyses of their cases. Other examples include
the renowned cases of Irene Grootboom11 and the valiant female, HIV-positive
Treatment Action Campaign members.12 More recently, the Court completely
ignored a full amicus submission on the gendered nature of the provision of

7

Klaase (note 1 above) at 66.
Although Ms. Klaase was classified as a ‘coloured’ women, in terms of the Population
Registration Act, 1950 and in some ways benefitted from this classification, in comparison to
black Africans (then defined as natives), we have chosen to use the term ‘black’ in the broad
sense to comprise black African, coloured, Indian and Asian women and women identifying
as Khoi or San to include all women who, due to laws of colonialism and apartheid or custom,
were (and still are) ‘politically, economically and socially discriminated against as a group in the
South African society’ and therefore suffer multiple grounds of discrimination. Bantu Stephen
Biko The Definition of Black Consciousness (1971), available at http://www.sahistory.org.za/archive/
definition-black-consciousness-bantu-stephen-biko-december-1971-south-africa
9 Klaase (note 1 above) at 141.
10 C Walker ‘Cornfields, Gender and Land’ in S Meer (ed) Women, Land and Authority Perspectives from
South Africa (1997) 72 (emphasis added).
11 Government of the Republic of South Africa & Others v Grootboom & Others [2000] ZACC 19, 2001 (1)
SA 46 (CC); 2000 (11) BCLR 1169 (CC)(‘Grootboom’).
12 Minister of Health & Others v Treatment Action Campaign & Others (No 1) [2002] ZACC 16, 2002 (5)
SA 703 (CC), 2002 (10) BCLR 1075 (CC)(‘TAC 1’); and Minister of Health & Others v Treatment Action
Campaign & Others (No 2) [2002] ZACC 15, 2002 (5) SA 721 (CC), 2002 (10) BCLR 1033 (CC)(‘TAC 2’).
8
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temporary housing in Dladla.13 Except for Dladla, the Court decided these cases
with a bench that had at most two women Justices.14 In Klaase, out of ten Justices
only one was a woman.
Twenty years later, the Court consistently met Walker’s dire expectations in
relation to cases brought by poor, black women more generally since there is no
indication in the three judgments that the Court is ‘committed to the principle of
gender equality and the difficult task of applying it’.15 It would appear then that
the Court is short of both female and feminist Justices and that its decisions reflect
this reality.16 A constitutionally compliant, feminist approach to Ms. Klaase’s case
would have taken her identity, circumstances and submissions as a starting point
through which to understand the struggles she and similarly situated poor, black
women farmworkers face. This is where we begin.

II Ms. K laase and Her Arduous Journey to the Constitutional
Court
Ms. Klaase is a seasonal farmworker who has spent more than three decades
packing fruits and pruning trees on Noordhoek fruit farm in the vicinity of
Clanwilliam in the Western Cape. She is likely to have done so for up to six
months of each year between November and April, the hottest time of year in
the Western Cape. During other periods she will have worked on demand.17
Ms. Klaase was born on a neighbouring farm and had moved onto Noordhoek
farm both to work and to live with her then future husband Mr. Jan Klaase. In
addition to working on the farm consistently during this period, Ms. Klaase cared
for her and Mr. Klaase’s children and grandchildren who also grew up on the
farm.
In January 2010, after 38 years of working on the farm on which his father had
also toiled, Mr. Klaase was dismissed from his job after a disciplinary hearing
that was initiated because of him being absent from work and absconding from
his duties. Mr. Klaase allegedly also had a long history of ‘inappropriate conduct’
on the farm. As he failed to attend his disciplinary hearing he stood accused of
a ‘bad temper, rudeness and disrespect for authority’.18 At no stage during her
three decades of living and working on the farm was Ms. Klaase accused of any
13 Dladla & Another v City of Johannesburg & Others [2017] ZACC 42, 2018 (2) SA 327 (CC), 2018 (2)
BCLR 119 (CC)(‘Dladla’); TF Hodgson ‘Constitutional Court Encourages Change In Attitude Towards
Joburg’s Urban Poor’ The Daily Vox (7 December 2017), available at http://www.thedailyvox.co.za/
constitutional-court-encourages-change-attitude-towards-joburgs-urban-poor-tim-fish-hodgson/.
14 In Grootboom: of the 11 Justices, two were female, nine were male (including one acting male
Justice); and in TAC 1 and 2: of the 11 Justices, one was female, ten were male (including two acting
male Justices). In Dladla: of the 11 Justices, four were female, seven were male (including one acting
male Justice).
15 Albertyn (note 2 above) at 591.
16 This, despite an improvement in the appointment of women (both permanent and acting) to the
Constitutional Court in recent years. At the time of writing, three of the Court’s permanent members
– Khampepe J, Theron J and Mhlanthla J – are women.
17 M Visser ‘Going Nowhere Fast? Changed Working Conditions on Western Cape Fruit and Wine
Farms: A State of Knowledge Review’ (2016) Working Paper 41 Poverty Land and Agrarian Studies, UWC
and the Centre of Excellence on Food and Security.
18 Klaase (note 1 above) at para 12.
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misconduct or subject to any disciplinary proceedings. Neither did she agree to
vacate her home of more than 30 years nor was she offered or awarded any form
of compensation. The owner of Noordhoek farm initiated eviction proceedings
against the entire Klaase family in terms of ESTA in October 2010 by notifying
only Mr. Klaase. In January 2014, without ordering the joinder of Ms. Klaase
to the proceedings, the Clanwilliam Magistrates Court ordered the eviction of
Mr. Klaase ‘and all those occupying through him’.19
In March 2014, on automatic review,20 the Land Claims Court confirmed this
eviction order. It refused Ms. Klaase’s application to be joined to the proceeding
(fearing the eviction of herself and her family) effectively concluding that, despite
her impending eviction, Ms. Klaase had no direct and substantial interest in the
matter because she was merely a ‘resident’21 on the farm and only occupied the
premises ‘as a result of her marriage to the respondent’.22 The Supreme Court
of Appeal (SCA) dismissed Ms. Klaase’s written application for leave to appeal
without even setting the matter down for hearing.
On appeal to the Constitutional Court Ms. Klaase clarified that her
circumstances were not unique and that many women working on farms were
treated similarly and evicted from their homes without having an opportunity
to defend themselves in court. Indeed, in a string of cases dating back to at
least 1999, and presumably many more situations which never made it to court,
similarly situated women had been evicted with the Land Claims Court’s approval
despite their protestations and attempts to be heard.23 In order to ensure that
the Constitutional Court comprehended the depth and breadth of the gender
dynamics of Ms. Klaase’s case, the Women on Farms Project, represented by the
Women’s Legal Centre, was admitted as an amicus curiae to the proceedings.24
Two female advocates acting for the Women on Farms Project implored the
Court to find that as a result of the historical structure of the farmer-farmworker
relationship, exemplified by both farmers’ conduct and the Land Claims Court’s
consistent anti-constitutional 25 interpretation of ESTA, Ms. Klaase and the
many similarly situated women farmworkers faced violations of their rights to
dignity, equality and security of tenure. Despite this context being put before the
Constitutional Court, as we shall see, it seems to have disregarded Ms. Klaase’s
identity as a black woman – and the substantial consequences attached to this
19
20
21

24.

22

Ibid at 9.
In terms of ESTA s 19(3).
Van Der Merwe & Another v Klaase; In re: Klaase v Van Der Merwe & Others [2014] ZALCC 15 at para

Ibid at para 25.
J Pienaar & K Geyser ‘ “Occupier” for Purposes of the Security of Tenure Act: The Plight of
Female Spouses and Widows’ (2010) 73(2) Tydskrif vir Hedendaagse Romeins-Hollandse Reg 248.
24 The Women on Farms Project is a membership based organisation and legally formed trade
union, Sikhula Sonke, which has seven branches and more than 3 500 members, drawn from more
than 120 farms in the Western Cape.
25 We use the term unconstitutional to describe a position which conflicts with provisions of the
Constitution and is therefore unlawful. We use the term anti-constitutional to describe a position
which reveals the author’s own prejudice sufficiently to indicate that the view held is not only unlawful
but also illustrative of a world view that is alien to – and fundamental opposed to – the Constitution’s
rights, values and purpose.
23
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reality – as irrelevant to judicial consideration. Before we briefly describe why this
context is so crucial, we explain why a feminist approach to the Constitution and
Ms. Klaase’s case is constitutionally required.

III A Feminist Constitution: What Does it Mean for Women
Living and Working on Farms?
In order to fully comprehend Ms. Klaase’s position, it is necessary to understand
the context of historical and present-day exploitation of both farmwork in the
Western Cape generally, and the exploitation of women working on farms in
particular. This approach, we suggest, is not only of academic interest, but a
necessary analysis for the Court to undertake in order to comply with South
Africa’s feminist Constitution and consistent with the approach that the Court
has eagerly followed when dealing with socio-economic rights cases in which race
is a relevant consideration.

A A Feminist Constitution and Women on Farms
Elsewhere we have made a historical, textual and purposive argument that the
South African Constitution does not only outlaw sexism but is also animated by
a feminist approach to gender equality.26 We contend that:
The widespread and basic failure to understand, acknowledge and empathise with
women regarding significant barriers to their ‘full and equal enjoyment of all rights and
freedoms’ is part of a larger failure to internalise the realities of gender and commit to the
constitutional pursuit of gender equality. It also falls short of the constitutional necessity
to treat people with ‘care and concern’ and does not embody the Constitution’s call to
recognise past and present injustices.27

In attempting to produce a conceptual framework for an approach to the
Constitution that would comply with its radical commitment to gender equality,
we argue that the only ideological perspective and approach that will suffice is
feminism. By feminism we mean ‘a movement to end sexism, sexist exploitation,
and oppression, a struggle that includes efforts to end gender discrimination and
create equality’;28 an approach to gender that is intersectional, acknowledging that
different intersecting identities may compound the effects of discrimination.29
However, while the Constitution is feminist and requires such an intersectional
approach to identification of issues, interpretation and adjudication,
[o]ther than this core meaning of feminism, we do not seek to promote any one particular
feminist ideology over another. Indeed, it would be undesirable to provide any definition
of the specific, South African feminist approaches that ought to be followed when
interpreting the Constitution; this is properly and primarily the task of feminist social
26 M Hunter, TF Hodgson & C Thorpe ‘Women are not a Proxy: Why the Constitution Requires
Feminist Judges’ (2015) 31 South African Journal on Human Rights 579, 581.
27 Ibid.
28 Hooks (note 6 above) at viii, 1 and 62.
29 K Crenshaw ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) The University of Chicago
Legal Forum 139.
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movements themselves. In turn, these movements must inform the approaches of state
officials, including judges undertaking interpretative exercises and the JSC in applying
section 174 of the Constitution.30

When illustrating the significance of the feminist Constitution in its application
to the interpretation of ESTA and lives of poor, black women on farms such
as Ms. Klaase, we are mindful of the intersecting forms of discrimination they
face in their daily lives. This approach is consistent with Walker’s argument that
women cannot be seen as one unstratified group admitting no difference, and
her warning that gender should not be treated as an ‘unquestioned proxy for
women’.31 She notes that, particularly in the context of land reform and property
rights, ‘gender-based discrimination is usually not seen as a main concern’.32 It is,
she states, often superseded in importance by race. And this, despite the fact that
poor, black women like Ms. Klaase are poor and black and women simultaneously
and experience the consequences of all three realities – gender, race and class – in
the context of evictions in terms of ESTA.
Two further considerations are important in this context. Firstly, farm owners
in the Western Cape have historically been and remain overwhelmingly white33
and male and farmworkers remain overwhelmingly coloured and black African.34
Secondly, women living and working on farms are bound to at least two significant
patriarchal relationships – the relationship with their male partners and the
relationship with the farm owner – that are both affected by the interaction
between their economic positions, their gender and their race.35
A commitment to a feminist Constitution implies a commitment to doing
the difficult, complex, emotional and intellectual work involved in determining
what these two patriarchal relationships mean for women in the position of
Ms. Klaase. We suggest that it means accepting that the experiences, needs and
rights of women living and working on farms cannot simply be assumed to mirror
those of men and that this may be even more so when those men are their husbands.
Before turning to the judgments of the Klaase Court to see how they fail to do so,
it is necessary to provide, briefly, the context of the exploitation of farmworkers,
most particularly women farmworkers.

30

Hunter, Hodgson & Thorpe (note 26 above) at 585.
C Walker ‘Elusive Equality: Women, Property Rights and Land Reform in South Africa’ (2009)
25 South African Journal on Human Rights 467, 479.
32 Ibid at 481.
33 C Walker & A Dubb ‘Fact Check No 1: The Distribution of Land in South Africa: An Overview’
(2009) Poverty Land and Agrarian Studies, available at http://www.plaas.org.za/sites/default/files/
publications-pdf/No1%20Fact%20check%20web.pdf (stating that, ‘today there are under 40,000
farming units covering about 67 per cent of the country (Stats SA 2009). The agricultural quality of
this land varies, with only 13 per cent classified as arable and over a third located in the arid Northern
Cape where just 2 per cent of the population resides. Most farmers are white but small numbers of
blacks with access to capital are acquiring land through the market independently of land reform.’)
34 Ibid.
35 Visser (note 17 above) at 18 and 34–35.
31
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B Farmworkers in the Western Cape
Farmwork in the Western Cape originates in slavery.36 It emerged during the
colonisation of South African land and broader subjugation of black people
originally living on it. Black people were dispossessed of their land by white
settler colonialists and then forced to make this stolen land work productively for
them. Later on, the apartheid government manipulated and stringently enforced
pass laws to fill prison camps on farms, ensuring a constant supply of workers to
farms under conditions that were described as ‘akin to slavery’.37
In the 1930s and the 1940s the migration of labourers from farms to mines
or urban areas resulted in a shortage of farm labour reaching crisis point.38 Most
town and city labour was drawn from the ‘Reserves’ but by 1939, farms had
become the source of cheap (black) labour for the mines and factories.39 The
South African Agricultural Union (SAAU) lobbied the state to apply Chapter
IV of the Native Trust and Land Act, 1936;40 exercise control over unemployed
‘Natives in location’; revise the recruitment of ‘Native labour for mines and for all
public works’; and strictly enforce the pass laws and the Native Urban Areas Act,
1923.41 While the farm owners mostly benefited from the legislative changes,
their demands for stricter enforcement of influx-control regulations backfired.42
By the 1970s the strict enforcement made it increasingly difficult for Western
Cape farmers to find enough cheap black African labour.43 As a result, farmers
used mostly coloured labourers.44
An increase in the urbanisation of coloured workers in search of higher wages
and less harsh working conditions, combined with the loss of prison labour due to
the closure of prisons and the increase in construction jobs added to the demand for
farm labour in the Western Cape.45 Their ‘alternative’ job opportunities resulted
in coloured workers being reluctant to accept permanent farmworker positions
unless it included housing.46 At the same time, packhouse owners had developed
new packing methods, requiring less-skilled workers, so they employed unskilled
coloured women (and girls) to replace white women.47 This lead to a shortage of
temporary women (and men) farmworkers to harvest fruits during the picking
seasons.48 In addition, South Africa was experiencing a period of slow economic
growth and a series of economic recessions.49 Consequently, farm owners decided
36 Ibid at 1; B Atuahene We Want What’s Ours: Learning from South Africa’s Land Restitution Program
(2014) 7.
37 A Cook Akin to Slavery: Prison Labour in South Africa (1982). See generally also R First Exposure!
The Farm Labour Scandal (1959).
38 Walker & Dubb (note 33 above) at 5.
39 Ibid.
40 Chapter IV aimed to further control the land that black people were allowed to reside on.
41 Walker & Dubb (note 33 above) at 5.
42 Ibid at 6.
43 Ibid.
44 Ibid.
45 Ibid at 6–7.
46 Ibid at 7.
47 Ibid.
48 Ibid.
49 Ibid at 4.
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to tie housing to employment to secure male farmworkers employment and
ensure permanent, seasonal, cheap labour of the male farmworker’s partner and
dependants.50
Moreover, and importantly, women and other dependants were not merely
optional extras. Farmers made the employment of male farmworkers conditional
on the employment of their family members.51 Thus, housing was not offered to
male farmworkers like Mr. Klaase as a kindness, with women like Ms. Klaase,
having the option to work and earn additional income, if they felt it necessary.
Rather, women like Ms. Klaase and their children were forced into employment
as part of the husband’s employment contract, which was in turn bound to the
whole family’s access to housing.52 In fact, this created indentured labourers out
of entire families since women and children could only work elsewhere with the
permission of the farmer.53 This summarises the situation on farms in South
Africa during the time Mr. and Ms. Klaase both started working on the farm
and the context in which the farm owner’s building of houses on his farm for
Mr. Klaase’s father and later Mr. Klaase must be understood.
The effect of land dispossession coupled with extremely oppressive working
environments for farmworkers could be described as a construction of a
‘patriarchal’ relationship between farmer owners and farmworkers in general.54
This particular dynamic compounds the dehumanisation and infantalisation of
black people, which, as Bernadette Atuahene describes, was a component part
of land dispossession in South Africa more generally.55 Part of the deliberately
designed patriarchal relationship was ensuring that farmworkers were fully
socially and economically reliant on farmers for their livelihoods, including
wages, food and, most importantly for this context, land and housing on the
farm upon which they worked. It is crucial that the landlessness of farmworkers
and their reliance on farmers for land and housing is understood in this, its
proper historical context. Understanding this subjugation through the creation of
relationships of total dependence is essential for comprehending the nature of the
relationships between Ms. Klaase and Mr. Klaase and Noordhoek farm.

C Compounding Exploitation: The Position of Women on Farms
Unlike men, who as the ‘primary’ employees of the household were offered full
time employment by farmers, women largely became ‘seasonal labourers’. Thus,
women’s employment on farms was often recognised and regularised through their
male counterparts. The expected additional gendered labour such as pregnancy,
raising and feeding children, cooking for the husband and taking care of the
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home is typically unacknowledged. As seasonal workers, women’s employment
was less secure and significantly lower paid. Most importantly, housing on farms
was only allocated to permanent, rather than seasonal workers, thus cementing
women farmworkers’ reliance not only on farm owners but also on their male
partners. Thus, while a woman’s father, husband, brother or even a son who she
carried in her womb, gave birth to and raised would eventually be considered
a ‘primary’ employee and occupier, by and large, women remained seasonal
workers with tenuous occupation rights. As a result, women were subjected to the
whims of two patriarchal relationships: the relationship between themselves as
farmworkers and the farmer, and their own relationships with their male partners.
Their security of tenure relied on the maintenance of both of these relationships.
Indeed, as Ms. Klaase’s case shows, the maintenance of a third relationship, the
relationship between her husband and the farm owner, might also be decisive in
determining a woman’s occupation in her home and employment in her longterm work place.
Following the legal end of apartheid and the enactment of the Constitution,
the South African government developed a land reform policy to secure tenure
for black persons, to provide restitution of land or compensation, and to address
issues of gender inequality and promote women’s rights.56 However, various
studies show that not much has changed and that women have not been well
served by the various land reform policies implemented since 1994. They are
still commonly employed as seasonal workers with no labour rights, are paid
poorly, have no independent access to housing, already have young children to
care for and are dismissed if they become pregnant. As five women57 from the
Seasonal Farm Worker Structures explained, ‘[w]e are vulnerable on the farms.
Our labour rights are not recognised. Because we are seasonal workers our work
is not considered work, and we are not considered workers.’58
In 2012, nearly 20 years after the end of apartheid, farmers in the Western Cape
were earning as little as R69 a day for a shift of 12 hours or more.59 In August
of that year, a farmworkers strike, organised and led primarily by women, began
in the Western Cape.60 The demands made by striking workers included wage
increases of over 100 per cent to R150 per day for an eight-hour working day,
equal pay for women, maternity leave, rent-free housing under improved living
conditions and a moratorium on evictions.61 A recently released documentary,
Bitter Grapes – Slavery in the Vineyards,62 shows that even after the strikes, little
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to nothing has changed.63 In 2017, black farmworkers remain dehumanised
and infantalised by white farmers who appear to be willing to sacrifice the
most basic rights of farmworkers at the altar of their own profits. Farmworkers,
particularly female farmworkers, continue to be some of the lowest-paid workers
in South Africa, trapped in indignifying, violently patriarchal and exploitative
labour relations.64 In addition, as stated in Ms. Klaase’s heads of argument to the
Constitutional Court, the narrow interpretations of the term ‘occupier’ adopted
by the Land Claims Court (and supported by Zondo J for the minority of the
Constitutional Court) continues to relegate women living in rural areas to these
subordinate positions within their households and impair their rights to dignity,
autonomy and self-worth.
To recap, in all likelihood, Ms. Klaase moved onto the farm at the instance (and
insistence) of the farmer. It may even have been an implicit or explicit requirement
for Mr. Klaase’s continued stay on the farm. Whether that is the case does not
ultimately matter because once she had moved onto the farm, Ms. Klaase’s
employment and occupation on the farm were tied to Mr. Klaase’s occupation
and employment on the farm by design. We argue below that ESTA, interpreted
through the lens of South Africa’s feminist Constitution, must be understood
as aiming to fundamentally alter these patriarchal relationships between
farmworkers and farmers significantly and meaningfully: it is these relationships
that are the realities of Ms. Klaase and other black female farmworkers. An
interpretation of ESTA which does not hold this purpose at its core therefore
fails to ‘recognise the injustices of the past’ and is doomed to perpetuate them.65
Black female farmworkers’ insecure tenure continues to stem, in significant part,
from the described particular realities they face working and living on farms,
that is, the dual patriarchal relationships between women and their male partners
on the one hand, and women (as women who are also workers) and farm owners
on the other. Thus, what they require with regard to security of tenure is not the
same as what male farmworkers require.

IV Esta, the Constitutional Court and the Invisibility of
Ms. K laase
A The Need for a Purposive, Feminist Interpretation of ESTA
In various cases concerning the interpretation of ESTA, including Klaase, the
Constitutional Court has described the Constitution as ‘the starting point’.66 This
supports the Constitution’s injunction that when interpreting legislation courts
‘must promote the spirit, purport and objectives of the Bill of Rights’.67 Instead of
approaching it as a technical exercise, the Constitution has adopted a purposive,
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contextual and historically sensitive approach to constitutional interpretation.68
This general requirement is perhaps even more important in circumstances in
which the legislation in question is specifically contemplated or required by
the Constitution to ‘give effect to’ rights in the Bill of Rights.69 Because such
legislation ‘gives content’ to rights in the Bill of Rights, it must be ‘construed and
applied consistently with that purpose’.70 ESTA is such legislation. The majority
of the Court in Klaase acknowledged this by affirming that ESTA is ‘remedial
legislation umbilically linked to the Constitution’.71
The precise consequences of a purposive, contextual and historically sensitive
approach to interpretation will vary from case to case because interpretation is not
‘divination’. Before turning to Klaase, it is worth looking at the Court’s approach
to the interpretation of ESTA in other cases: in Hattingh & Others v Juta,72 writing
for an unanimous Constitutional Court, Zondo J construed the definition of the
right to family life broadly to protect the right’s purpose ‘to ensure that, despite
living on other people’s land, persons falling within this vulnerable section of our
society would be able to live a life that is as close as possible to the kind of life that
they would lead if they lived on their own land’.73
Earlier in 2016, the same year that Klaase was decided, the Court in Molusi &
Others v Voges NO & Others 74 – a case pertaining to an ‘unfair eviction’ – chastised
the SCA for having its ‘attention … diverted from the interests of the occupiers’,
failing to bear in mind ‘the constitutional imperatives in section 26(3), given effect
to by ESTA’ and that ‘that sub-provision demonstrates special constitutional
regard for a person’s place of abode’.75 This has been the consistent approach of
the Court in cases dealing with both housing and land rights, including emphatic
statements by the Court in cases as varied in time as PE Municipality, Alexkor and
Goedgelegen.76 It was reaffirmed in Klaase and again two weeks later in Land Access
Movement,77 in which the Court began its judgment with the following powerful
words:

68 L du Plessis ‘Interpretation’ in S Woolman & M Bishop (eds) Constitutional Law of South Africa (2nd
Edition, OS, 2008 vol 2) 32-167–32-169; and Investigating Directorate: Serious Economic Offences & Others v
Hyundai Motor Distributors (Pty) Ltd & Others In re: Hyundai Motor Distributors (Pty) Ltd & Others v Smit NO
& Others [2000] ZACC 12, 2001 (1) SA 545 (CC), 2000 (10) BCLR 1079 (CC) at paras 21–26.
69 My Vote Counts NPC v Speaker of the National Assembly & Others [2015] ZACC 31, 136–150.
70 National Education Health & Allied Workers Union (NEHAWU) v University of Cape Town & Others
[2002] ZACC 27, 2003 (3) SA 1 (CC), 2003 (2) BCLR 154 (CC).
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72 Hattingh & Others v Juta [2013] ZACC 5, 2013 (3) SA 275 (CC), 2013 (5) BCLR 509 (CC)(‘Hattingh’).
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74 Molusi & Others v Voges NO & Others [2016] ZACC 6, 2016 (3) SA 370 (CC), 2016 (7) BCLR 839
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SA 199 (CC), 2007 (10) BCLR 1027 (CC)(‘Goedgelegen’) at para 53; Port Elizabeth Municipality v Various
Occupiers [2004] ZACC 7, 2005 (1) SA 217 (CC), 2004 (12) BCLR 1268 (CC)(‘PE Municipality’) at paras
11–13; Alexkor Ltd & Another v Richtersveld Community & Others [2003] ZACC 18, 2004 (5) SA 460 (CC),
2003 (12) BCLR 1301 (CC)(‘Alexkor’) at paras 29, 40 and 98.
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[2016] ZACC 22, 2016 (5) SA 635 (CC), 2016 (10) BCLR 1277 (CC) at paras 63–64.
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This matter concerns the painful, emotive subject of colonial and apartheid era land
dispossession. A subject that … continues to plague South Africa’s politico-legal landscape
… the dispossessions are not merely colonial and apartheid era memories. They continue
to be post-apartheid realities. And it is understandable why that should be so … The
continuing post-apartheid realities of land dispossession are more so in the case of those
who are yet to enjoy the fruits of restitution or equitable redress in terms of the Restitution
Act.78

However, the Court has been less consistent in its recognition of the ‘postapartheid realities’ of patriarchal domination of women in its socio-economic
rights jurisprudence and, therefore, in its recognition of the injustices of the past.
It has also, regrettably, been more reluctant to confront the ‘painful emotive
subject’ of land dispossession of women, including women working and living on
farms like Ms. Klaase. While against this background it is understandable why
the Court accepted the Constitution as the starting point in any interpretation
of ESTA in Klaase, it is difficult to comprehend its approach in all three of its
judgments to Ms. Klaase’s stated case.

B The Case before the Court in Klaase
Ms. Klaase’s entire case stood on the understanding that she, a woman and person
in her own right, was an occupier in terms of ESTA with all the consequent rights
attendant to this status: that she could not be considered as an occupier ‘through’
or ‘under’ her husband with identical interests and rights.79 Ms. Klaase claimed
specifically that she herself was an employee on the farm and had been living
on it with the consent of the owner for a period of more than three decades.
She vehemently resisted the magistrate’s characterisation of her occupation as
‘under’ Mr. Klaase and the Land Claims Court’s description of her occupation
as ‘through or under’ Mr. Klaase, which was further supported by the Zondo J
minority in the Constitutional Court. The minority judges appear to believe
that Ms. Klaase, who had lived and worked on the farm for over three decades,
deserved no special differentiation from ‘all persons who occupy’ through Mr.
Klaase. Such ‘residents’ (who do not meet the definition of occupier) can have
their occupation much more easily terminated in terms of ESTA.80 The minority
therefore ignored her existence as an independent person and farmworker and
chose to perpetuate the patriarchal status quo in which she and similarly situated
female individuals live.
While it should have been sufficient to draw the Court’s attention to her
own plight as a woman, Ms. Klaase’s case was even more explicit. She states
that ‘whether the definition of an ESTA occupier is given a restrictive or more
78
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generous interpretation has significant implications for the security of tenure of
not only Ms. Klaase, but also many other similarly situated rural women’.81 The Court
was also clearly aware of this wider impact and indeed through its own prehearing directions directed the parties to ‘potential prejudice’ to similarly situated
women.82 Furthermore, on the same day that the Court issued these directions
it admitted the Women on Farms Project as an amicus curiae.83 Making both
written and oral submissions, the Women on Farms Project explicitly argued that
the values of non-sexism and women’s rights to equality, security of tenure and
dignity should inform the Court’s interpretation of the definition of occupier.
Perhaps most clearly it asked the Court to consider ‘the gendered nature of the
rural economy, the unequal treatment of women farmworkers when compared to
men and the imbalance of power between women seasonal workers and farmers’.84
It emphasised that women in Ms. Klaase’s position are not only vulnerable to the
exploitation of their labour and eviction but also to abuse by their husbands.85 It
also illustrated that Ms. Klaase’s access to housing as a woman was not incidental,
but rather the continuation of a patriarchal and apparently economically efficient
practice that only allowed women to work as seasonal farmworkers who therefore
could not access housing reserved for full time farmworkers. Thus, despite
the Court’s refusal to accept the amicus’ application for the admission of new
evidence relating to similarly situated women,86 the fact that Ms. Klaase’s position
represents that of many other rural women’s positions is not disputable.
Also placed before the Court was a 2010 journal article by Juanita Pienaar and
Koos Geyser, which recorded the depth and severity of this problem. The article
includes an explanation of the varied approaches by the Land Claims Court (dating
between 1999 and 2007) and concludes that ‘it is almost impossible for spouses
and/or widows to establish independent occupier status’.87 This is, so they argue,
partly due to the denial of the Land Claims Court that women in these positions
have a right to be joined to eviction proceedings that will affect them directly,
making it impossible for their circumstances to be understood and considered
by courts.88 Thus, given that all ten judges of the Constitutional Court agreed
that Ms. Klaase and women in her position had the right to be joined to eviction
proceedings, it is disappointing that despite Ms. Klaase’s presence before the Court,
it failed to properly consider her and other similarly situated poor, black women’s
circumstances in coming to its conclusion. The following more detailed analysis of
the judgment emphasises the degree to which Ms. Klaase’s identity and existence
became invisible to the Court during the course of the litigation process.
81 Ms. Klaase’s Heads of Argument (27 March 2015) at para 4.1.2 and Ms. Klaase’s Heads of
Argument (15 July 2015) at para 7 (emphasis added).
82 Directions issued by the Constitutional Court (20 May 2015).
83 Order handed down by the Constitutional Court (20 May 2015).
84 Amicus Curiae’s Heads of Argument at para 43.
85 Ibid at para 5.
86 The reasons for this refusal are not important for the purposes of this paper, though the Court’s
decision to exercise its rules inflexibly in this instance is questionable given the significant flexibility
it has afforded amici in other matters.
87 Pienaar & Geyser (note 23 above) at 249.
88 Ibid at 256.
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C The Approach of the Constitutional Court
1 The Majority Judgment
The majority of the Court, while denouncing ‘blinkered peering’89 in the
interpretation of ESTA and recognising from the beginning of its judgment that
female occupiers ‘are frequently not joined in eviction proceedings instituted against
their spouses or partners’ causing them ‘hardship conflict and social instability’,90
does not address any of the women’s rights based arguments of either Ms. Klaase
or the Women on Farms Project. In a judgment filling 31 pages and 68 paragraphs
the Court devotes a single paragraph – the very last of its substantive analysis –
to Ms. Klaase’s rights to equality and dignity.91 It does so, not in coming to its
conclusion on why Ms. Klaase should be included in the definition of occupier in
terms of ESTA, but in order to correct the Land Claims Court’s construction of Ms.
Klaase’s occupation as ‘under her husband’. Even in doing so the majority of the
Court chooses not to criticise the minority judgment (which, as we shall see, affirms
the Land Claims Court’s characterisation) and merely finds that this description
(as opposed to the Land Claims Court’s historic treatment of women) ‘demeans’
Ms. Klaase’s rights to equality and dignity. Thereafter, still without finding a
violation of her and other women’s rights as women, it concludes that the Land
Claims Court’s construction would ‘perpetuate the indignity suffered by many
women similarly placed’.92
It is important to note that the Court does not use the rights to equality and
dignity of Ms. Klaase and similarly placed women as a lens through which to
interpret the definition of occupier in terms of ESTA. Nor does it find explicitly
that the Land Claims Court’s characterisation of her occupation, or indeed its
characterisation of similarly placed women in cases dating back to 1999 are
violations of these rights. The Court merely tells us that the descriptions are
demeaning and the result perpetuates indignity, thereby reducing the systemic
oppression of poor, black women to a question of offensive nomenclature
deserving of a mere slap on the wrists.
Moreover, the Court does not at any stage consider Ms. Klaase’s rights to
security of tenure as they apply to her as a woman. In fact, the only reference
made by the Court to the Women on Farms Project’s submissions is to vaguely
and insufficiently restate the gist of their submissions in one paragraph.93 The
voices of women lawyers94 from the Women’s Legal Centre, representing the
Women on Farm’s Project appear to be equally unimportant to the Court as the
voices of Ms. Klaase and similarly situated women. Without any specific gendered
analysis of the social circumstances that have led to Ms. Klaase’s eviction, the
89
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Court merely uses the rights to dignity, equality and housing as stated reasons
to perform a purposive analysis of ESTA which allows for wider definitions
of ‘consent’ and ‘occupier’. Cathi Albertyn describes this type of approach as
indicative of women’s rights being considered as ‘an afterthought, an add-on, or
a rhetorical device’.95 It is what we have elsewhere described as using the mere
statement of the rights of women as a proxy for a feminist analysis.96
In our view, this is an inappropriate approach to gendered claims for social
and economic rights, though certainly not an unusual one. As Sandra Fredman
argues, substantive equality for women requires ‘more than merely ensuring that
women are granted socio-economic rights on equal terms with men. It entails
reshaping socio-economic rights themselves’ – a process that she describes as
‘engendering socio-economic rights’.97 This process, she argues, involves an
approach to socio-economic rights which takes into account existing power
structures, acknowledges that equal outcomes for women sometimes requires
differential treatment and ‘moves beyond the male norm’.98 Ultimately the process
of ‘engendering’ requires the elevation, as opposed to the consistent diminishing
of women’s rights claims and voices:
The final significant insight of substantive equality is the importance it attaches to
women’s agency and voice. [It] requires decision-makers to hear and respond to the voice of
women, rather than imposing top-down decisions. The challenges of giving women voice
cannot be underestimated. Articulating women’s interests from a gendered perspective
requires closer attention to the diversity of women’s voices, to the possible disjuncture
between those who speak and those who are affected, and to the need to ensure that the
least vocal are nevertheless heard. Moreover, as much as women’s voice should be heard
in engendering socio-economic rights, so socio-economic rights are necessary to give
women the capability of articulating their perspectives.99

The Constitutional Court’s failure to engender socio-economic rights diminishes
the potential impact of even positive outcomes for women like Ms. Klaase. As
Albertyn argued ‘judgments that produce positive outcomes for women are not
necessarily transformative’.100 The transformative quality of positive judicial
outcomes for women, she continues, is in the ‘recognition of agency of [poor]
women’ in the process of the recognition of their constitutional rights.101 Though
the ‘practical extension of socio-economic rights to women is always significant’, it
is in reality therefore ‘rarely transformative if it does not address – and undermine
– the gendered barriers to access and full enjoyment of these rights’.102
Despite a trend of inclusion of female applicants in major socio-economic rights
cases such as TAC, Grootboom and Klaase, Klaase continues the trajectory of female
applicants’ cases being construed, argued and decided broadly in gender-neutral
95
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terms, thereby reducing these cases transformative potential in the reorganisation
and undermining of patriarchal social structures. In all these cases, ‘the Court
wanted to address the plight of poor, black women’ and arguably had ‘sufficient
evidence in the amicus curiae briefs to enable a much more sensitive gendered
analysis of the plight of women’.103 The failure to conduct such gendered analysis
ultimately positions women, like Ms. Klaase, who bravely assert their rights,
as at best neutral applicants or at worst ‘victims and dependents’ or ‘vessels of
reproduction’.104 The Court failed in Klaase despite Ms. Klaase managing to
avoid the obstacles identified by Shamim Meer and Albertyn in getting a gender
focused case in front of a court in the first place. The obstacles, they explain,
arise due to the male-dominated legal professions’ inability to understand genderbased arguments and male lawyers’ concomitant fear that judges too will not
be able to do so.105 The power to make these decisions turns male lawyers into
‘gatekeepers to transformative outcomes’.106 However, unlike the obstacle in
TAC, this situation persisted despite the presence of women advocates, briefed
by a public interest legal non-profit organisation specifically aimed at protecting
women’s rights which, in turn, represented clients in a grassroots women’s rights
non-profit organisation. In Klaase, Ms. Klaase and similarly situated women’s
invisibility to the Court ‘as women rather than (gender neutral) applicants’107
remained despite the advocates’ best efforts and attempts to be acknowledged. As
we suggest below, the deeply inadequate gender composition of the Court itself
might play a role in the Constitutional Court judges’ consistent failure to embrace
and understand their obligations in terms of South Africa’s feminist Constitution.
2

The Minority Judgment

Evidence that women often risk gendered abuse in their homes was placed in
front of the Court. The Women on Farms Project explained that women are ‘often
faced with the dreadful choice between possible homelessness and staying in an
abusive relationship’.108 An engendered, feminist approach to socio-economic
rights, quite apart from Zondo J’s rigid adherence to the apparent formal equality
within ESTA, would acknowledge Ms. Klaase’s vulnerability to gendered abuse
and violence instead of emphasising and valorising Mr. Klaase’s right to evict
her.109 It would accept and validate the importance of Ms. Klaase’s role both in
productive labour (in her employment on the farm) and reproductive labour (in
taking care of her and Mr. Klaase’s children and grandchildren). While Zondo J
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rightly states that ESTA itself is not explicitly anti-women,110 his approach
certainly is.
The minority judgment of Zondo J – signed onto by Mogoeng CJ and Van Der
Westhuizen J, and Jafta J noting in his concurrence his agreement with ‘much
said in [it]’111 – does not merely fail to acknowledge Ms. Klaase and similar placed
applicants’ rights, it actively denigrates them by constantly describing Ms. Klaase’s
occupation ‘through’ or ‘under’ Mr. Klaase, repeatedly characterising gender
relations in the farming context stereotypically and being bullishly unwilling to
acknowledge the grounds for Ms. Klaase’s occupation in her own right.
Despite having lived and worked on the farm for over 30 years, the minority
variously compares Ms. Klaase’s position with that of a ‘domestic worker’,112 a
‘nanny’,113 a ‘sub-lessee’,114 an ‘employee’ of Mr. Klaase and a ‘family friend’ staying
‘temporarily’ with him.115 Unsurprisingly, given the understanding of Ms. Klaase’s
tenure as temporary in nature, the minority affirms that those in Ms. Klaase’s
position ‘may be evicted by the occupier as defined’, namely Mr. Klaase.116 This
elucidates the acceptance that women in Ms. Klaase’s position do have, and ought
to continue to have, insecure tenure subject both to the whims of their husbands
and farm owners. These views, manifested throughout Zondo J’s judgment,
are ‘both a result and a cause of prejudice; a societal attitude which relegates
women to a subservient, occupationally inferior yet unceasingly onerous role’ and
representative of ‘a relic and a feature of the patriarchy which the Constitution so
vehemently condemns’.117 Crucially, they are made more possible by the majority’s
unwillingness to acknowledge and detail the dual-patriachal relationships women
like Ms. Klaase are subjected to.
An interpretation of laws such as ESTA, in line with the spirit, purport and
objects of the Bill of Rights requires interpretation by judges who fully understand
and commit to the Bill of Rights, including its feminist orientation. For issues of
sex and gender to be addressed effectively, women judges would be required,
who have experienced discrimination based on gender and sex. However, since
women are not a proxy for feminism,118 the appointment of more women is a
necessary but insufficient action to fulfil the Constitution’s feminist gendertransformation mandate; a mandate that seeks to eradicate ‘sexism and patriarchy
… [which] are so ancient, all-pervasive and incorporated into the practices of
daily life as to appear socially and culturally normal and legally invisible’.119 To
change the approach of the Court in cases like Klaase, with the ultimate aim
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of ensuring that their existence and rights as women are acknowledged and
affirmed, it would require (woman and men) judges who are attuned to this form
of discrimination and vigorously and vigilantly act to prevent all forms of gender
discrimination. Zondo J’s judgment is a far cry from meeting this requirement
and should be roundly and bluntly condemned as unconstitutional and indeed
anti-constitutional.120
V Sexism, Women and the Constitutional Court
Elsewhere, we have demonstrated that many South African women judges and
women candidates for judicial appointment are discriminated against when they
appear in front of the Judicial Service Commission (JSC).121 This, we argued,
manifests, inter alia, in three distinct ways: overt sexism, the confusion of
formal with substantive equality, and distaste for feminist activism. We further
suggested that sexism in the process of judicial appointment will have an impact
on the ability of judges, once appointed, to appropriately identify, account for and
counteract discrimination against women in cases that appear before them. Klaase
illustrates that the failure by the JSC to transform the Constitutional Court’s
composition and character has indeed had this effect. We contend that sexism
on the JSC has a bearing on the lack of female and feminist judges sitting on
the Court in Klaase, which, in turn, contributes to Ms. Klaase’s invisibility to the
Court. In fact, the Court’s approach to Ms. Klaase’s case displays the same three
distinct ways of discrimination that are experienced by female candidates who
appear in front of the JSC.

A Direct Sexism in Klaase
The minority judgment of Zondo J, with which three other male judges of the
Court concurred, manifests clear examples of direct sexism.122 When the judicial
appointment process fails to scrutinise the attitudes of candidates for appointment
towards gender, the risk of judgments of this nature are increased. In addition, in
relation to the majority judgment of Matojane AJ, it could be argued that ignoring
the content of the arguments presented by a woman based on her rights as a
woman, supported by arguments of a women’s rights organisation on behalf of
another women’s rights organisation, amounts to overt sexism – however well or
poorly intentioned.

B Confusion of Substantive Equality with Formal Equality in Klaase
In some instances, the failure to appreciate the nature of a woman’s claim for
protection of her rights as a woman is merely a result of inadequate argument on
the gendered aspect of a particular case being placed before the Court. This was
120

See note 25 above.
Hunter, Hodgson & Thorpe (note 26 above).
122 In terms of Constitution s 9(3) and (4), the state or private persons may not discriminate
‘directly or indirectly against anyone’ based on the listed grounds. ‘Direct sexism’ is direct or overt
discrimination of someone based on sex or gender.
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perhaps the case in Grootboom, where gendered analysis played no part in the Court’s
reasoning or decision despite Irene Grootboom being the main applicant. Feminist
judges, who are constantly vigilant of potential gender issues might identify and ask
applicants to address gendered aspects of a particular case. They may also encourage
the admission of amici with sufficient expertise to address aspects of the case that
the parties to the case cannot address. They will make the fullest use of all the
permissible resources at their disposal to ensure that the Court’s judgments remain
cognisant of and internalise the values of South Africa’s feminist Constitution.
In other cases such as Klaase, the applicants explicitly argued based on genderspecific rights. In Klaase the Court itself requested the parties to make submissions
on how the Court’s ruling might affect similarly situated women.123 In addition,
the Court had at its disposal the submissions of a women’s rights legal non-profit
organisation with particular knowledge about the plight of women on farms and
women advocates. Lastly, the applicants’, the respondents’ and amici’s heads of
arguments included various literature aimed at informing and enabling the Court
to produce a gender-sensitive judgment that sufficiently addressed the arguments
before them. The disregard for these arguments even in cases where the arguments
placed before the Court clearly direct it towards a gendered analysis indicates that
the Court’s failure to address these arguments might stem from a failure within
the Court to comprehend its ultimate responsibility in terms of South Africa’s
feminist Constitution. The Court mistook, as it has before, the vindication of
Ms. Klaase’s rights in terms of ESTA as an occupier (similarly situated to all other
occupiers) with the vindication of Ms. Klaase’s rights as occupier who is also a
woman (and differently situated to male occupiers).124 It was therefore willing to
secure Ms. Klaase’s rights to formal equal treatment without investigating what
she may require for true substantive equality, thereby ‘engendering’ social and
economic rights. It has since repeated this error – at least once – in Dladla.125

C A Distaste for Feminist Activism in Klaase
As we have argued before,126 the JSC has sometimes adopted the explicit attitude
that candidates who are outspoken feminist activists may reflect this ‘bias’ in their
work as judges if appointed. This might provide another, even more disturbing
explanation of the Court’s collective approach to Klaase and indeed the cases of
similarly situated women’s rights activists that have placed their cases before the
Court. While this is difficult to determine conclusively, it is worth reflecting on
the possibility that the judges of the Court have historically and in the specific case
of Klaase been guilty of having similar attitudes towards gender rights activists
such as the Women on Farm’s Project, Women’s Legal Centre and Ms. Klaase.
In comparison, when racism is at issue, the Court goes out of its way to
condemn it in all its manifestations.127 More precisely, it allowed its substantive
123

See note 82 above.
Albertyn (note 2 above).
125 Dladla (note 13 above).
126 Hunter, Hodgson & Thorpe (note 26 above).
127 See the Court’s judgment in South African Revenue Service v Commission for Conciliation, Mediation and
Arbitration & Others [2016] ZACC 38, 2017 (1) SA 549 (CC), 2017 (2) BCLR 241 (CC)(‘Kruger’).
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decisions to be appropriately infused with the need for the genuine obliteration
of racial dominance128 and, on occasion, gone beyond the scope of the arguments
presented. In so doing, the Court sends a strong and clear message not only to the
parties to the case but the country as a whole.129
Are gender rights based arguments perhaps veered away from because the
Court itself fears criticism for being outspokenly activist when it comes to issues of
gender? Does the Court doubt the veracity and constitutional legitimacy of claims
made by gender rights activists? Does it see anti-racism as a more acceptable, less
controversial form of activism than feminism? Does it simply not understand
their arguments? Or are gendered discriminiations simply lost or seen of less
significance when intersecting with racial discrimination?130 The recent decisions
in Afriforum131 (handed down a week after Klaase), Kruger 132 and Daniels v Scribante
& Another 133 provide powerful and telling contrasts with the Court’s reluctance in
Klaase to even enter in to the realm of confrontation of gender-related oppression,
never mind its firm condemnation.
In Afriforum, a case about the renaming of streets in Pretoria, an issue that
is undoubtedly racially charged, the Court begins its judgment with 17 firm
and clear paragraphs of what it rightly labels ‘essential context’,134 delving into
historical arguments beyond the scope of the papers and clearly stating:
Nothing that objectively encourages or seeks to perpetuate the stereotypes, prejudice
or discriminatory practices of the past is to be tolerated. Inclusivity, unity in diversity,
recognition of the culture and history of white and black South Africans and reconciliation
are our chosen paths to the prosperous future. They accelerate social cohesion and the
process of healing the divisions of the past. This national project demands that we reject
everything that sustained, entrenched and still promotes racial discrimination.135
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Ibid.
Ibid.
130 Crenshaw (note 29 above).
131 City of Tshwane Metropolitan Municipality v Afriforum & Another [2016] ZACC 19, 2016 (6) SA 279
(CC), 2016 (9) BCLR 1133 (CC)(‘Afriforum’).
132 Kruger (note 127 above).
133 Daniels v Scribante & Another [2017] ZACC 13, 2017 (4) SA 341 (CC), 2017 (8) BCLR 949 (CC)
(‘Daniels’).
134 Kruger (note 127 above) at para 2. We repeatedly make reference to the number of paragraphs
and the quality of analysis in these paragraphs for several reasons. Firstly, the number of paragraphs is,
on a basic level, an indication of the seriousness with which the court takes the issue – both rationally
and emotively. Secondly, content included in judgments represents consensus of Constitutional Court
judges on debates taking place during their deliberations in chambers during the drafting process.
Little content means that if the content was deliberated on at all (which is by no means clear) it was
deemed too controversial to include while maintaining consensus. Thirdly, detailed analysis, which
requires at least some substantial amount of writing, allows the Court to openly and transparently
engage in a conversation with the rest of society about the suitability and accuracy of its members’
views and values. This article is one such an attempt. Without detailed analysis in judgments, it is more
difficult to mount the criticisms. Fourthly, as is illustrated below, the Court’s stated views and analysis
of underlying social issues, such as race, gender and class, help the reader understand its legal reasoning
and interpretations – as is the case in Afriforum and Kruger – thus bolstering the societal perception
of judicial transparency, independence and legitimacy. Unstated reasoning can be misinterpreted or
misconstrued with ease.
135 Ibid at para 16.
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In Kruger, before getting to a description of the relevant facts and law, the Court
spends 14 paragraphs detailing the scourge of continued racism in South Africa
to properly contextualise the harm caused by Mr. Kruger’s slew of offensive racial
epithets against his manager and co-employees in the South African Revenue
Services.136 Issuing a strong warning to future parties in labour disputes, and
signalling clearly how the Court will address such issues, the Court states:
Are we perhaps too soft on racism and the use of the word kaffir137 in particular? Should
it not be of great concern that kaffir is the embodiment of racial supremacy and hatred
all wrapped up in one? My observation is that very serious racial incidents hardly ever
trigger a fittingly firm and sustained disapproving response. Even in those rare instances
where some revulsion is expressed in the public domain, it is but momentary and soon
fizzles out. Sadly, this softness characterises the approach adopted by even some of those
who occupy positions that come with the constitutional responsibility or legitimate public
expectation to decisively help cure our nation of this malady and its historical allies.138

But the Court is not satisfied with these strong words, specifically warning against
a tendency to use legal technicalities to mask racial discrimination:
Another factor that could undermine the possibility to address racism squarely would be
a tendency to shift attention from racism to technicalities, even where unmitigated racism
is unavoidably central to the dispute or engagement. The tendency is, according to my
experience, to begin by unreservedly acknowledging the gravity and repugnance of racism
which is immediately followed by a de-emphasis and over technicalisation of its effect in
the particular setting.139

The Court then concludes, pre-emptively responding to potential criticisms
of its strong position and detailed analysis on racial discrimination: ‘At times
a firm response attracts a patronising caution against being emotional and an
authoritative appeal for rationality or thoughtfulness that is made out to be sorely
missing.’140
The Court’s justifiable criticism is directly lambasting both other courts and
the South African public for the ‘softness’ of their approach to racism. The Court
then proceeds to fully factor the weight of this context into its interpretation of
the relevant law and its discretion throughout the judgment. It clarifies that in
doing so, it is merely appropriately and dispassionately conducting its judicial
responsibilities as it should in ‘all other cases’.141 In Daniels, a case pertaining to
ESTA, the Court has repeated its strong anti-racist approach, reminding us that
it is important precisely because racism is ‘not past’,142 ‘is not be done with us’143
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Ibid. The authors apologise for the use and replication of the word insofar as it may have a
triggering effect on readers.
138 Ibid at paras 9–10.
139 Ibid.
140 Ibid.
141 Ibid at para 12.
142 Daniels (note 133 above) at para 154 (Cameron J, concurring).
143 Ibid.
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either and ‘it will not leave us in peace until we have reckoned with its claims to
justice’.144
This approach needs to be applied equally in cases concerning patriarchal
gender discrimination such as Klaase. Patriarchy is not past nor is it done with
women, particularly women in Ms. Klaase’s position. The Court, to paraphrase
its own reasoning, should not be ‘soft on [sexism]’. The comprehensive protection
of women’s rights in South Africa’s constitutional dispensation requires a
Constitutional Court that is just as willing to condemn patriarchy, as it is to
condemn white supremacy. In fact, in cases of black women like Ms. Klaase,
white supremacy and patriarchy are inseparable.145 Discrimination based on
different or multiple identities do not cancel each other out; they compound.

VI Conclusion: A Critical Need for a Critical M ass of Female
and Feminist Judges
Elsie Klaase is a poor, black, woman farmworker. At the time of the Constitutional
Court hearing she had worked on the Noordhoek Farm consecutively for
26 years as a seasonal labourer, likely not only out of choice, but also because it
was required of her by the farm owner for whom her husband had worked before
they were married. In addition to working on the farm, she took care of her and
her husband’s children and grandchildren.
She approached the Land Claims Court, the SCA and lastly the Constitutional
Court, pleading to be recognised as a farmworker in her own right and
consequently an occupier in her own right in terms of ESTA. She implored the
Constitutional Court to prefer a generous interpretation of ‘occupier’ in terms
of ESTA for her sake and the sake of similarly situated women. These women,
she explained, worked as seasonal workers and were therefore not entitled to
housing in their own right and often evicted along with their husbands without
an opportunity to make representations in court. Therefore, so she argued, they
were discriminated against on the grounds of sex and gender. She approached
the Court in the hope that it would give effect to the rights enshrined in South
Africa’s feminist Constitution and move away from a narrow interpretation of
‘occupier’, thereby ending an age-old discriminatory farm-work practice.
Instead, the majority judgment of Matojane AJ, while acknowledging the
indignity of the language used to describe her occupation as ‘through’ or ‘under’
her husband, failed to recognise the full extent of the discrimination suffered
by Ms. Klaase and other similarly situated poor, black women farmworkers. In
contrast to Kruger, Daniels and Afriforum, cases which the Court understood as
predominantly relating to racial oppression, the Court failed to acknowledge the
full context in which Ms. Klaase was being deprived of the right to occupy her
home in her own right as a woman as opposed to ‘through’ or ‘under’ her husband.
This despite the plethora information and resources being before it by Ms. Klaase
and similarly situated women. While the Court has shown a clear willingness to
acknowledge historical context and effects of discrimination borne out of class
144
145

304

Ibid.
Crenshaw (note 29 above).

THE CONSTITUTIONAL COURT’S MISSING WOMEN

(in socio-economic rights cases) and race, it seems unwilling or unable to do the
same on a gendered basis.
This invisibility of gender and of Ms. Klaase’s specific circumstances by the
Court is an extension of invisibility of broader gender inequality issues by the
greater society. The JSC has often discriminated against women directly by
confusing formal and substantive equality and showing distaste for feminist
activism. This, we have argued, contributes to a judiciary lacking in female and
feminist judges, which, in turn, results in the perpetuation of the same forms
of discrimination surfacing in court judgments. Reversing this trend, which
the Court recently repeated in its Dladla judgment, will require, to begin with,
a commitment to the appointment of female and feminist judges. This will
necessitate more than just the now standard maintenance of two or three women
on an 11-person bench of the Constitutional Court since women are not a proxy
for feminism or the feminist approach that South Africa’s Constitution requires.
In Dladla, for example, unlike Klaase, four of the 11 sitting judges were women
and an excellent and detailed feminist analysis by an amicus curiae was ignored.
What is required, then, is a critical mass of sitting female and feminist judges
at the same time to counter the overwhelmingly male and patriarchal voices of
the currently male-dominated Constitutional Court bench. Female and feminist
judges need to feel confident to respond in the face of a chorus of patriarchal
voices. Zondo J’s judgment in Klaase, which was signed onto by three other male
Justices, is one of the most distinct examples of the patriarchal inclination of male
judges of the Constitutional Court yet. This patriarchal inclination ultimately
contributes to poor, black women like Ms. Klaase coming before the Court,
presenting their experiences and circumstances as women, and being ignored
by its judges. This has a silencing effect on women, may discourage feministoriented amicus interventions and hampers judgments’ transformative potential
whether or not the women in question succeed in having their rights vindicated.
When Justice Theron, the most recent woman appointed to the Constitutional
Court, was interviewed by the JSC for this appointment, she stated that the
behaviour of her male colleagues at the SCA made her ‘feel very small’ or ‘as if
[she] had done something stupid or silly’.146 The Constitutional Court’s current
approach to cases of women like Ms. Klaase and Ms. Dladla risk making them
and similarly situated women ‘feel very small’ or ‘as if [they] had done something
stupid or silly’ when they approach the Court, asking to be treated as women and
have their constitutional rights as women protected. They, like Justice Theron,
deserve better.

146 Available at http://www.judgesmatter.co.za/interviews/april-2017-interviews/jsc-candidates/
judge-leona-theron/.
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Introduction

Following the adoption of the Constitution of the Republic of South Africa in
1996 (the Constitution), transformation of all sectors of the economy became a
topical issue. The debates surrounding the transformation of the South African
economy have at times become emotive, with some vociferously pushing for
transformation of all sectors of the economy to be undertaken promptly and in
line with the Constitution’s promises,1 while others have continuously resisted
any form of transformation. The legal profession and the judiciary have not been
immune to these ongoing calls for transformation.2
In 2017, South Africa celebrated 23 years of multiparty democracy. Despite
this promising start, South Africa is still dealing with many challenges 23 years
on, such as rampant corruption in both the private sector and the public sector,
the failure of government to deliver basic services such as water, housing, quality
education, quality healthcare services, basic sanitation, the escalating level of
poverty and inequality, and transformation of the economy and of society general.
Unsurprisingly, these challenges affect Black people most intensely, as a result of
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South Africa’s history of colonialism and apartheid.3 In order to address these
challenges, the current government has adopted a number of policies and laws
targeting development and transformation objectives.4
These challenges arise in a legal context framed by constitutional commitments
to improve the quality of life of all citizens, and free the potential of every person,5
a guarantee of equality in s 9, and human dignity in s 10 of the Constitution.
The Constitution has thus been described as ‘transformative’ in academic
literature and by the courts.6 Its stated purpose is to break the shackles of the
past which were grounded in inequality and gross human rights violations, and
to forge a new path for all South Africans.7 The Constitution aims to ‘dismantle
systemic forms of disadvantage and subordination in our post-apartheid society.’8
According to Fraser, in order to achieve social justice, a society would have to
address the glaring forms of status subordination based on – for instance – race,
gender, and sexual orientation as well as systemic patterns of social and economic
disadvantage.9 Fraser’s analysis is applicable to South Africa as this is a society
currently struggling to eliminate vast economic and status-based inequalities.
3 S Terreblanche A History of Inequality in South Africa: 1652–2002 (2002); SB Radebe ‘The Challenges
of Reconciliation in South Africa and the Poverty Connection’ (2011) 26 Southern African Public Law
359, 359–360.
4 Such as Breaking New Ground Policy: A Comprehensive Plan for the Development of Sustainable
Human Settlement (September 2004); National Housing Code (2000, Revised in 2009); National
Housing Programme: Housing Assistance in Emergency Circumstances (2004); Human Settlement
Sector Strategy Plan 2009–2014 (2009); National Development Plan (2030); South African Schools
Act 84 of 1996; Housing Act 107 of 1997; Higher Education Act 101 of 1997; National Water Act 36
of 1998; National Healthcare Act 61 of 2003; Employment Equity Act 55 of 1998 as amended (‘EEA’),
and the Broad-Based Black Economic Empowerment Act 53 of 2003 as amended (‘BBBEE Act’).
5 See the Preamble to the Constitution.
6 K Klare ‘Legal Culture and Transformative Constitutionalism’ (1998) 14 South African Journal on
Human Rights 146, 150. Scholars, judges and lawyers have elaborated on and explored the implications
of transformative constitutionalism in various areas of constitutional law. See for example C Albertyn
& B Goldblatt ‘Facing the Challenges of Transformation: Difficulties in the Development of
an Indigenous Jurisprudence of Equality’ (1998) 14 South African Journal on Human Rights 248–275;
S Liebenberg ‘Needs, Rights and Transformation: Adjudicating Social Rights’ (2006) 17 Stellenbosch
Law Review 5–36; D Davis ‘Transformation: The Constitutional Promise and Reality’ (2010) 26 South
African Journal on Human Rights 85–101; D Davis & K Klare ‘Transformative Constitutionalism and
the Common Law, and Customary Law’ (2010) 26 (3) South African Journal on Human Rights 403–509;
S Liebenberg Socio-Economic Rights Adjudication Under a Transformative Constitution (2010) 23–76. See also
Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism & Others [2004] ZACC 15, 2004
(4) SA 490 (CC); Hassam v Jacobs NO & Others [2009] ZACC 19, 2009 (5) SA 572 (CC), 2009 (11) BCLR
1148 (CC) at para 28; Head of Department: Mpumalanga Department of Education & Another v Hoërskool
Ermelo & Another [2009] ZACC 32, 2010 (2) SA 415 (CC), 2010 (3) BCLR 177 (CC) at paras 47 and
55. For a critique of Klare’s views on transformative constitutionalism, see T Roux ‘Transformative
Constitutionalism and the Best Interpretation of the South African Constitution: Distinction Without
a Difference’ (2009) 20 Stellenbosch Law Review 258–285.
7 The Preamble to the Constitution states that the Constitution is the supreme law of the Republic,
and was conceived so as to, amongst other objectives ‘heal the divisions of the past and establish a
society based on democratic values, social justice and fundamental human rights’.
8 Liebenberg ‘Needs, Rights’ (note 6 above); S Liebenberg ‘Transformative Constitutionalism
and the Interdependence between Substantive Equality and Socio-economic Rights’ (2007) 23 South
African Journal on Human Rights 335–361, 338.
9 See Fraser on the relationship between status subordination and distributional injustice, in
N Fraser & A Honneth Redistribution or Recognition? A Political-Philosophical Exchange (2003) 7–70.
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The challenge of transformation permeates all areas of life in South Africa, and
the legal profession and the judiciary are no exceptions. Throughout its existence,
there have been fewer women justices than male justices on the Constitutional
Court (‘the Court’). This is something that has been raised on several occasions by
gender groups and civil society whenever a position becomes vacant at the Court.
The purpose of this paper is to investigate why women have not been sufficiently
represented on the Constitutional Court bench since the advent of democracy.
To this end, the paper will inter alia attempt to ascertain whether there is a pool
of suitably qualified women candidates to be appointed as justices to the Court.
And what impediments or challenges contribute to the lack of suitably qualified
women for appointment to the Court? To the extent that suitably qualified women
candidates are available, why are they not being appointed to the Court? We
will investigate the challenges and impediments that are faced by women during
law school and after law school, in the legal profession (attorneys’ profession,
advocates’ profession and academia), and the judiciary (lower courts), that prevent
women from being appointed to the Court. Furthermore, the paper will consider
how these challenges and impediments may be addressed over time so that there
may be a gradual increase of the pool of suitably qualified women available for
appointment to the Court.
In attempting to answer these questions and meet these arguments, we will
first briefly explore the nature and meaning of transformation in general, and
in the context of the South African judiciary. Secondly, we will argue that there
are various significant impediments that prevent women academics, lawyers
(practising advocates and attorneys), and judges from ascending to the Court.
Flowing from this, we argue that these impediments have led to women academics,
practicing lawyers and judges being overlooked for positions on the Court’s
bench, leading to an insufficient pool from which to select suitably qualified
women candidates for the Court’s bench over the past 23 years. Consequently,
it will be submitted that gender transformation of the Court bench has not
advanced adequately over the past 23 years. Thirdly, we will briefly explore the
effects, if any, of this lack of a pool of suitably qualified women candidates for the
Court’s bench. Finally, we will submit tentative solutions to these impediments,
and conclude.

II  The Meaning of Transformation
A prominent Black male junior advocate from the Johannesburg Society of
Advocates expressed a view to an attorney colleague of one of the authors that he
does ‘not know what transformation means’, and that he does not want what he
calls ‘affirmative action briefs’ but would like to receive briefs based only on his
abilities. This view is ahistorical and highlights an unfortunate misunderstanding
of transformation prevailing in some quarters. Transformation does not mean
the absence and/or lack of ability, skills or potential. For instance, none of the
legislation that deals with either employment equity or affirmative action requires
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the appointment of unskilled Black people to positions or the distribution of
work to Black people only because they are Black.10
Closely linked to these contestations is the fact that historically semi-skilled and
unskilled White people enjoyed job reservation and economic opportunities by
law only because they are White. As a result, they still enjoy a privileged position,
having regard to the fact that most centres of the South African economy and
institutions were largely left intact (untransformed) in the South African ‘miracle’
transition from apartheid rule to constitutional democracy.11 This state of affairs
has had the effects of embodying White privilege and White supremacy, because
most White people have somehow convinced themselves that the economic,
social and cultural advantages that they continue to enjoy are a result of hard
work and luck,12 and are not attributed to the structural effects of colonialism
and apartheid. These are the people most likely people to claim that they do not
understand the meaning of transformation, and oppose transformation, for fear
of losing their past and present unearned economic, social and cultural privileges.
What is transformation then?
The Collins English Dictionary defines ‘transformation’ as a change or
alteration, especially a radical one.13 In our view, this definition accords very
well with the design and purpose of the Constitution, taking into account the
historical context of the South African society, and a future that it attempts to
shape in the process of correcting past and present injustices.14 The Constitution
has also been described as transformative in nature by Karl Klare, who coined the

10 See, for example, the EEA and the BBBEE Act. In particular, see the definition of suitably
qualified person in EEA s 1. Curiously, the definition of designated groups includes all women without
reflecting their degrees of disadvantage, although White women and women from other racial groups
did not, and do not suffer the same economic disadvantage and exclusion. This is repeated in the
definition of Broad-Based Economic Empowerment in the BBBEE, which also includes all women.
The Preamble to the BBBEE Act, however, acknowledges the central importance of race when it
records: ‘WHEREAS under apartheid race was used to control access to South Africa’s productive
resources and access to skills; WHEREAS South Africa’s economy still excludes the vast majority of
its people from ownership of productive assets and the possession of advanced skills; WHEREAS
South Africa’s economy performs below its potential because of the low level of income earned
and generated by the majority of its people; AND WHEREAS, unless further steps are taken to
increase the effective participation of the majority of South Africans in the economy, the stability and
prosperity of the economy in the future may be undermined to the detriment of all South Africans,
irrespective of race’. See also S Plaatje Native Life in South Africa (1916); S Terreblanche (note 3 above)
at 6 and 229; E Bonthuys ‘Gender and Race in South African Judicial Appointments’ (2015) 23 Feminist
Legal Studies 130.
11 Radebe (note 3 above); S Matthews ‘Shifting White identities in South Africa: White Africanness
and the Struggle for Racial Justice’ (2015) 16 Phronimon 117.
12 N Valji Race and Reconciliation in a Post-TRC South Africa (2004)(Valji records how the Black youth
have internalized their poverty as ‘something natural and inherent to those experiencing it, while
many White people mistakenly believe that their success and economic power is the result of hard
work, and sheer luck, not deliberate racist policies of the past that ensured their economic benefits,
and the maintenance of these economic inequalities through laws, policies and violence against other
races, mainly Black people’). See also: AR Chapman & H van der Merwe ‘Did the TRC Deliver?’ in
AR Chapman & H van der Merwe (eds) Truth and Reconciliation in South Africa: Did The TRC Deliver?
(2008) 241, 277–278.
13 Collins English Dictionary Desktop Edition (2004).
14 See the Preamble to the Constitution.
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term ‘transformative constitutionalism’.15 By transformative constitutionalism,
he means:
[A] long term project of constitutional enactment, interpretation and enforcement
committed (not in isolation, of course, but in a historical context of conducive political
developments) to transforming a country’s political and social institutions and power
relationships in a democratic, participatory, and egalitarian direction. Transformative
constitutionalism connotes an enterprise of inducing large-scale social change through
nonviolent political processes grounded in law. I have in mind a transformation vast
enough to be inadequately captured by the phrase ‘reform,’ but something short of or
different from ‘revolution’ in any traditional sense of the word.16

Despite the fact that the word transformation does not appear anywhere in the
Constitution, it has now been widely accepted that the Constitution is aimed at
radically changing or transforming the political, social and economic space in
South Africa, and that transformation lies at the heart of its design.17 However,
there is seemingly no consensus regarding how this will be achieved,18 and different
aspects of transformation have generated substantial litigation over the years in
different contexts, including employment equity and judicial appointments.19
Albertyn and Goldblatt argue that transformation requires a complete remake of
the state and society, and the distribution of power and resources in an equitable
manner.20 The challenge, according to Albertyn and Goldblatt, is to address
structural forms of domination, and material disadvantages anchored by race,
gender, class, and other related grounds.21 The eradication of structural forms
of domination and material disadvantage will ensure the improvement of the
quality of life for all citizens and free the potential of each person in line with the
Constitution’s vision.22
Achieving equality in the context of transformation also requires an
understanding by law-makers, and those in charge of institutions of society
that equality forms the centre of the constitutional vision and promise of
transformation, as well as an understanding of equality as a value, and equality
as a right.23 Equality as a value gives meaning to the vision of the Constitution
by acting as an interpretive tool, while equality as a right provides a justiciable
cause of action on which to seek substantive equality (remedies) for persons
and groups of persons affected by structural forms of domination and material
15

Klare (note 6 above).
Ibid at 150–151.
17 G Budlender ‘Transforming the Judiciary: The Politics of the Judiciary in a Democratic South
Africa’ (2005) 4 South African Journal on Human Rights 716; M Olivier ‘A Perspective on Transformation
of the South African Judiciary’ (2013) South African Journal on Human Rights 449.
18 Bonthuys (note 10 above) 128.
19 See for example, South African Police Service v Solidarity obo Barnard [2014] ZACC 23, 2014 (6) 123
(CC); Judicial Service Commission & Another v Cape Bar Council & Another [2012] ZASCA 115, 2013 (1) SA
170 (SCA), 2012 (11) BCLR 1239 (SCA).
20 Albertyn & Goldblatt (note 6 above) at 249; J Seeking & N Nattras Class, Race, and Inequality In
South Africa (2005) 340–345.
21 Albertyn & Goldblatt (note 6 above) at 249.
22 See Preamble to the Constitution, and Albertyn & Goldblatt (note 6 above) at 249.
23 Albertyn & Goldblatt (note 6 above) at 250.
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disadvantage.24 The learned authors warn in this context that the right to equality
in s 9 of the Constitution should be interpreted in a flexible and evolving manner
because interpreting it conservatively can lead to its use ‘to restrict legal and
administrative measures in favour of disadvantaged groups or entrench privilege
rather than remedy disadvantage’.25
Seen in this light, equality as an important ingredient in the transformation
project must be interpreted and understood as substantive, rather than formal,
equality.26 While formal equality is guaranteed in s 9(1) of the Constitution,
s 9(2) of the Constitution requires the state and other role players to take legislative
and other measures to protect or advance persons that have been disadvantaged
by unfair discrimination. Interpreting and understanding equality in a substantive
manner entails understanding it as a means to correct structurally entrenched social
and economic inequalities.27 In this way, those who take measures to advance
substantive equality in terms of s 9 of the Constitution will be justified because their
action is aimed at correcting past injustices. In reference to substantive equality in
Minister of Finance & Another v Van Heerden, Moseneke DCJ correctly said that taking
positive steps to redress past inequality ‘promotes the achievement of equality and is
designed to protect and advance persons disadvantaged by unfair discrimination’.28
In order to determine whether a measures falls within the scope of s 9(2) of the
Constitution, one has to determine whether the steps (a) target a class of persons
who were previously disadvantaged by unfair discrimination; (b) seek to protect
or advance such persons; and (c) whether the steps promote the achievement of
equality.29 In our view, this requires judges, employers, the JSC and lawyers to
understand and take into account the context of the inequality, and the source
and impact of any structurally entrenched inequalities that impede individuals and
groups from realising their full potential.30 This way, differences and disadvantage
are put at the centre of the investigation and remedies fashioned because peoples’
actual lived experiences are examined, instead of the abstract conceptions of similar
treatment embedded in the formal conceptions of equality prevalent in many liberal
legal systems.31
Formal equality, on the other hand, entails the idea that all people should be
given equal treatment, regardless of their actual circumstances.32 Interpreting and
understanding equality formally means that the law and institutions of society
do not take into account the gross inequalities attributed to race, gender, and
socio-economic positions, and real experiences and many other factors affecting
24

Ibid at 249–250.
Ibid at 250.
26 Ibid; C Albertyn ‘Substantive Equality and Transformation in South Africa’ (2007) 23 South
African Journal on Human Rights 253, 255–256. See also A Smith ‘Equality Constitutional Adjudication
in South Africa’ (2014) 14 African Human Rights Law Journal 609–632.
27 Albertyn (note 26 above) at 259.
28 Minister of Finance & Another v Van Heerden [2004] ZACC 3, 2004 (6) SA 121 (CC), 2004 (11) BCLR
1125 (CC) at para 37.
29 Ibid.
30 Albertyn (note 26 above) at 258–259.
31 Albertyn & Goldblatt (note 6 above) at 252–254.
32 Ibid at 250.
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people who are not privileged or occupying dominant positions in society.33
The results of this approach for equality are that these vulnerable individuals
and groups are treated the same as everyone in society, and the structural social
and economic inequalities are never fully dealt with.34 What happens instead is
that vulnerable individuals and groups affected by these structural social and
economic inequalities by reason of their race, gender, sexual orientation, socioeconomic status or other status, are merely accommodated within the existing
system and status quo, leaving the structural social and economic inequalities
largely intact. This does not go far enough in addressing the structural social and
economic inequalities, but merely co-opts these vulnerable groups into an already
established status quo that is blind to their differences and disadvantages.35
In order to address the above dilemma, a substantive conception of equality
must be deployed by the affected individuals and groups, courts and lawyers.
This approach must also be alive to the need to prohibit unfair discrimination
on prohibited grounds (whether based on race, gender, sexual orientation, socioeconomic status and other factors) but also emphasise positive and forwardlooking forms of differentiation that appropriately recognise and affirm these
differences.36 This is because the substantive conception of equality closely
aligns with the transformative vision and promise of the Constitution as it aims
to address these structural social and economic inequalities that are based on
race, gender, sexual orientation, socio-economic status and other factors, and
also aims to move the axis of power that maintains this status quo.37 This
approach therefore also embraces and closely aligns with Klare’s conception of
transformative constitutionalism mentioned above.38
Connected to the substantive conception of equality is the interpretation of s 9
of the Constitution. A reading of s 9(1) and (2), read with s 9(3) of the Constitution
makes it clear that equality, and by extension transformation, embrace both the
need for positive measures (affirmative action measures and other measures) and
negative measures (prohibition against direct or indirect discrimination) in order
to achieve substantive equality.39 Positive measures could include measures aimed
at proactively eradicating all forms of structural social and economic inequalities
that have race, gender, sexual orientation, socio-economic status and other
factors as their genesis. In the context of gender transformation of the Court’s
bench, these positive measures may include, as we explore in more detail below,
a flexible appointment policy;40 enabling legislation that focuses on women,
especially Black women who are suitably qualified and experienced to gradually
prepare them for positions on the Court’s bench; a streamlined judicial training
33

Ibid at 250–252.
Albertyn (note 26 above) at 256, 263 and 273.
35 Ibid at 256.
36 Ibid at 260.
37 Ibid at 256–257.
38 Ibid at 257.
39 See Albertyn & Goldblatt (note 6 above) at 266–268; Albertyn (note 26 above) at 258–261.
40 This would include a policy that does not focus heavily on acting experience as a main
requirement for appointment to the bench, and may include job shadowing of the High Courts’ judges
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programme aimed at promoting and appointing experienced women academics,
practising lawyers, and judicial officers from lower courts to the Court’s bench;
and equitable distribution of quality legal work.
Negative measures on the other hand may include the eradication and
prevention of all forms of unfair discrimination, whether direct or indirect,
whether based on listed or unlisted grounds. This could include paternity leave so
that the parenting responsibilities are equally shared between men and women;
a flexible and clear transfer policy for judges that does not require them to apply
when requesting to be transferred to another division of the high court, where
their family members are based; legislation that includes same-sex couples in the
provisions of the Judges Remuneration and Conditions of Employment Act 88
of 1989; flexible working hours for both female and male judges, lawyers, and
academic professionals to enable them to equally look after and attend to their
family responsibilities.
Adopting a range of positive and negative measures has the potential to
increase the number of suitably qualified and experienced women for appointment
to the Court’s bench in the medium to long-term so that the Court’s gender
composition may become more representative. This is important in itself, in light
of the fact that women make up the majority of people in South Africa, and of
students graduating from law schools across the country. It is also instrumentally
important because the people that make up a society must see themselves in
every institution that plays a vital role in their lives, for that institution to attain
legitimacy and remain legitimate.

III Judicial Appointments And Transformation
A Appointment of Judges before 1994
What does transformation entail, then, in the context of judicial appointments?
In order to properly navigate this question, it is necessary to refer to the past.
In principle, prior to 1994 judicial, appointments were made by the President.
However, there are views that in reality, judicial appointments under the apartheid
dispensation were made by the Minister of Justice, with the President simply
approving the decisions of the Minister.41 In later years, the judicial appointment
process under apartheid evolved somewhat, in that judicial appointments were
made on the recommendations of the Chief Justice or Judge President of the
affected court.42 The candidates for judicial appointment were drawn from the
ranks of Senior Counsel, and were as a result White and male.43 There was also
41 J Radebe ‘Transformation in the Judiciary – A Constitutional Imperative’ Inaugural Lecture,
University of the Free State (6 October 2004), available at www.law.wits.ac.za/sca/speeches/mpati.pdf
(accessed 05 August 2016) 11; RB Cowan ‘Women’s Representation on the Courts in the Republic of
South Africa’ (2006) 6 University of Maryland Law Journal of Race Religion Gender 291, 296–298.
42 CJ Mahomed et al ‘The Legal System in South Africa 1960-1994’ (1998) 115 South African Journal
on Human Rights 22, 32.
43 C Albertyn & E Bonthuys ‘South Africa: A Transformative Constitution and a Representative
Judiciary’ in G Bauer & J Dawuni Gender and the Judiciary in Africa: From Obscurity to Parity (2006);
R Chitapi Women in the Legal Profession in South Africa: Traversing the Tensions from the Bar to the Bench (LLM
thesis, University of Cape Town, 2015) 6; see also Bonthuys (note 10 above) at 133.
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a lack of transparency in the process used to identify candidates for judicial
appointment. Because the criteria used were not clear and transparent, it seemed
that candidates were appointed and promoted because of their political leanings
and connections.44
At the dawn of democracy in 1994, the judiciary remained almost entirely
White and male, with the exception of three Black men, and one White woman.45
The judiciary was left intact at the dawn of democracy, despite the fact that it was
used as an instrument to protect and preserve the status quo under apartheid,
with the exception of a few brave judges who attempted to interpret legislation
and the law in creative ways that preserved human rights.46 The judiciary was left
intact apparently for reasons of continuity.47

B Appointment of Judges After 1994
The new constitutional dispensation brought about many positive changes in
South Africa. The process for judicial appointments underwent radical changes.
This process started with the establishment of the Judicial Services Commission
(JSC), an independent body tasked with making recommendations for judicial
appointments, and the torch-bearer of judicial transformation.48 The Constitution
established the JSC, a body composed of the Chief Justice, who presides over the
meetings of the JSC, the President of the Supreme Court of Appeal, one Judge
President designated by the Judges Presidents, the Cabinet member responsible for
the administration of justice or an alternate designated by that Cabinet member,
two practising advocates, two practising attorneys, one law teacher, six members
of the National Assembly, at least three of whom must be members of opposition
parties represented in the National Assembly, four permanent delegates to the
National Council of Provinces, and four persons designated by the President after
consultation with the leaders of all the parties in the National Assembly.49 The
Judicial Service Commission Act 9 of 1994 also provides that when the JSC is
considering matters related to a specific High Court, the Judge President and
Premier of the Province concerned or an alternate designated by each of them
should be present.50
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46 See Cowan (note 41 above) at 296–298.
47 M Wesson & M du Plessis ‘The Transformation of the Judiciary: Fifteen Year Policy Review’
(2008), available at http://www.thepresidency.gov.za/docs/reports/15year_review/jcps/ transformation
judiciary.pdf.
48 See Constitution s 178, read with the Judicial Service Commission Act 9 of 1994 as amended. See
also Budlender (note 17 above) at 717; Y Mokgoro ‘Judicial Appointments’ (2010) Advocate 43–48, 44.
49 JSC Act ss 178(1)(a)–(j).
50 JSC Act s 178(1)(k).
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C The Judicial Appointment Criteria
Central to the JSC’s role in the judicial appointment process is to act as the
torch-bearer of transformation by ensuring that gender and racial balance of the
judiciary is achieved in a manner that would not only promote the judiciary’s
legitimacy in the eyes of the public, but also ensure and entrench the judiciary’s
independence in line with constitutional prescripts.51 This means that society
must see itself in the judiciary that serves it or that is tasked with upholding
and protecting its human rights. But what criteria does the JSC rely on in the
appointment process?52
The starting point in understanding the criteria applied in judicial appointments
is the Constitution, specifically ss 174(1)–(4). These provisions require that
for one to be considered for appointment as a judicial officer, he/she must be
‘appropriately qualified’ and that the appointing bodies such as the JSC should
consider ‘the need for the judiciary to reflect broadly the racial and gender
composition of South Africa’. However, in respect of the Constitutional Court,
such person must also be a South African citizen. The words ‘appropriately
qualified’ and ‘fit and proper’ do not admit of easy definitions because of their
relative and fluid nature.53 Does appropriately qualified mean the candidate for
judicial appointment must have a certain level of legal education? If so, what level?
Or does it mean that the candidates should have a certain number of years in legal
practice either as a judge, an attorney or advocate? What areas of the law must the
candidate have experience in, in relation to the need for a diverse bench in terms
of skills? If the candidate is an academic, how much experience in teaching law
and publishing should they possess? How many times should the candidate for
judicial appointment have acted as a judge? The difficulty associated with these
questions presented itself in 2012 to the surprise and disappointment of many
people when a vacancy occurred in the Constitutional Court and the President
declined to appoint Judge Mandisa Maya, a highly regarded senior judge on the
Supreme Court of Appeal (and now its President). This despite the fact that she
possesses ‘high academic qualifications and the fact that she had been one of
the four candidates recommended by the JSC’.54 In our view, the complexity of
these unresolved questions means that the criteria for appointment will remain
contentious.55
The second criterion applicable to judicial appointments relates to the need for
the judiciary to be broadly representative of South Africa in terms of race and
gender.56 The rationale for the requirement in s 174(2) appears to be three-fold.
Firstly, there is the need to reverse the legacy of the inherited unrepresentative
judicial system. Secondly, there is a need to restore and/or ensure judicial legitimacy.
51
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Thirdly, there is a need to ensure judicial independence.57 The need to reverse
the legacy of an unrepresentative judiciary, ensuring the judiciary’s legitimacy,
and independence are three interrelated necessities because a judiciary that is not
representative in relation to the composition of the society on whose behalf it
adjudicates and dispenses justice is unlikely to enjoy public confidence.58 Such a
judiciary is also likely to be seen as being illegitimate and lacking independence.59
This is why there is a need for a judiciary to be representative of the society it
serves and be diverse; but what does this entail? Is it all about numbers or is there
more to it? Yes and no. Yes, because a representative judiciary is good as an end
in itself, as society must see itself in the judiciary, so numbers matter. However,
Geoff Budlender, Ruth Cowan and Morné Olivier correctly recognise that there
is more to it. Budlender argues that we need to see ourselves in our judiciary, and
feel that the judiciary is part of us.60
Budlender argues further that we need to face reality and accept that Black
judges are more likely than White judges to have closeness to the life experiences
and the needs of the majority people of South Africa. By the same stroke, women
judges are more likely than male judges to have a better understanding of issues
affecting women, especially in a society where women make up 51.3 per cent of
the population.61 Women are also likely to have a better understanding of issues
affecting children because historically and presently, they are disproportionately
saddled with raising and caring for children.
Olivier points out some challenges with regard to representivity and
diversity. He argues that representivity and diversity are usually confusingly
used as interchangeable concepts to describe the requirements of s 174(2) of the
Constitution.62 Cowen, too, identifies the need to distinguish these concepts,
pointing out that a bench of a single judge or two or three judges cannot be ‘diverse’,
and that the hope should be for a judiciary that is more diverse at all levels.63 The
challenge, according to Olivier, is that there is no common understanding of
the meaning of representivity and diversity owing to the difficulty with defining
representivity and diversity.64 However, he correctly asserts that s 174(2) of the
Constitution calls for some form of affirmative action in judicial appointments
to address the domination of the judiciary by one minority group.65 But the
requirement in s 174(1) of the Constitution, according to him, is a complicating
factor because of a lack of clarity with regard to its relationship to the requirements
in s 174(2) of the Constitution.66 The JSC has not helped matters when it comes to
57 See Budlender (note 17 above) at 716–717; Cowan (note 41 above) at 299–302; Mokgoro (note 48
above) at 45; and Olivier (note 17 above) at 449–452.
58 Budlender (note 17 above) at 716.
59 Ibid at 716–717; Cowan (note 41 above) at 299–302.
60 Budlender (note 17 above) at 716; Cowan (note 41 above) at 299–302; Olivier (note 17 above) at
449–452.
61 Statistics South Africa. See the website at: http://www.statssa.gov.za/census/census_2011/census_
products/Census_2011_Census_in_brief.pdf.
62 Olivier (note 17 above) at 450.
63 Cowen (note 52 above) at 69.
64 Olivier (note 17 above) at 450.
65 Ibid at 450.
66 Ibid.
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this debate because of its failure to express a definitive view of its understanding
of ss 174(1) and (2), and the focus on whether they are mutually exclusive.67
We support the view that the merit requirement in s 174(1) should be
re-interpreted to also encompass the candidate’s understanding and fidelity to
constitutional values, and the qualities required of a judge, which include empathy
and judicial philosophy,68 as well as that merit and diversity should be interpreted
to include the candidate’s view of patriarchy, sexism, gender-stereotypes, women
oppression and marginalisation, and how these should be reversed, irrespective
of whether the candidate for judicial appointment is male or female.69 Although
these factors are partially considered from time-to-time by the JSC, the JSC has
not been consistent in doing so, as at times, it appears to be going through the
motions with regard to some candidate during its interviews, as is apparent from
the questions put to each candidate. This may perhaps be attributed to the lack
of transparency and clear criteria for selection and appointment of judges that
makes it difficult to decipher whether each candidate is subjected to the same
criteria, that covers these factors.
In our view, and closely related to the above, the requirements for judicial
appointments as found in ss 174(1) and (2) of the Constitution are not mutually
exclusive, and should not raise too much contestation. When read together, as
they should be, one requirement should not be elevated above the other. In this
context, we support the suggestion that race and gender should not be treated as
the end in themselves because of the dangers highlighted by Olivier,70 but should
be given equal importance in judicial appointments along the other countless
factors such as judicial philosophy, professional background and expertise,
political views, cultural heritage, language, religious affiliations and geographical
factors.71 The JSC, in most interviews of candidates for judicial appointments,
tends to be too preoccupied with race and gender to the detriment of the above
factors that are equally important. Candidates for judicial appointment are seldom
quizzed on their judicial philosophy, political views, cultural heritage, religious
affiliations, gender views, geographical factors, and other relevant factors. If this
were done, it could assist the JSC and the public to have a better understanding of
what type of judges the candidates are likely to be if appointed.
It would be useful for the JSC, working with the Minister of Justice and
Correctional Service and the institutions mentioned in the Procedure of

67 C Albertyn ‘Judicial Diversity’ in C Hoexter & M Olivier (eds) The Judiciary in South Africa (2014)
245, 276–277 and 280.
68 Albertyn (note 67 above) at 277; Cowen (note 52 above) at 43–62.
69 M Hunter, T Hodgson & C Thorpe ‘Women are not a Proxy: Why the Constitution Requires
Feminist Judges’ (2015) South African Journal on Human Rights 579, 586–587.
70 Olivier (note 17 above) at 450–452. The dangers highlighted cover the dangers of failing to
seriously question deeper issues of race and gender beyond skin pigmentation and sex.
71 Ibid at 452.
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Commission, to clarify the meaning of suitably qualified and fit and proper72
person found in s 174(1) of the Constitution.

D The Composition of the Constitutional Court 23 Years on
The composition of the original Constitutional Court bench exhibited a
promising start in terms women representation, because it started with two
permanent appointments of women in 1994, both with experience in academia
and the practice of law.73 The other nine justices (although all men), also came
with a diverse skills set as they were drawn from the legal profession (advocates
and attorneys, and the bench).74 These numbers have not changed much in the
past 23 years. As of May 2005, more than a decade later, the Constitutional Court
still had two women justices.75 A third, Justice Nkabinde, was appointed shortly
thereafter in 2006.76
The court still lags behind in terms of women representation, at its most
promising year, the court had three women justices, Justices Mokgoro, O’Regan
and Nkabinde.77 The retirement of Justices O’Regan, and Mokgoro in 2009 and
the subsequent appointment of Justice Khampepe in 2009 meant that women
representation at the court went down to two women, Justices Nkabinde and
Khampepe, out of eleven justices.78
It is also worth noting that more women graduate from law schools across
the country than men,79 but less women enter the legal profession than men.80
In total, women of all racial groups make up only 24 per cent of all practising
advocates in South Africa, while 64 per cent of all female advocates are White.
White women advocates make up 15.7 per cent of advocates across South Africa,
while only 4 per cent are African women despite African women making up 41
per cent of the total population.81 A further 2.8 per cent are Indian women, and
1.6 per cent Coloured women. In contrast, White men make up 56 per cent of all
advocates, and White men and White women combined make up 71 per cent of
all advocates.82 The number of admitted women attorneys was on par with that
of men in 2004, but exceeded the number of admitted men in 2006.83 In 2014,
72 The meaning of fit and proper has received a considerable amount of attention from the courts
and academics alike but still remains vague. In the context of the admission of legal practitioners
and their striking from the roll, the courts are conferred a wide discretion in determining a person’s
‘fitness’. See, for example, Summerley v Law Society, Northern Provinces [2006] ZASCA 59, 2006 (5) SA 613
(SCA) at para 2.
73 These were Justices Yvonne Mokgoro and Katherine O’Regan. They both retired in 2009.
74 Olivier (note 17 above) at 454.
75 See the Constitutional Court website available at http://www.constitutionalcourt.org.za/site/
judges/formerjudges.htm.
76 Cowan (note 41 above) at 303.
77 C Oxtoby ‘New appointments to the Constitutional Court 2009–2012’ (2013) South African Law
Journal 230.
78 Ibid at 230.
79 Albertyn & Bonthuys (note 43 above) at 58.
80 Bonthuys (note 10 above) at 132–133.
81 Ibid at 132.
82 Ibid at 133.
83 Ibid at 132.
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the number of practising male attorneys far exceeded that of practising women
attorneys.84 More recently the attorneys’ profession is still dominated by White
men, currently 60 per cent of all attorneys are White, and only 38 per cent of
practising attorneys are women.85 This is significant and explains the slow pace
of transformation in general and in the judiciary because not only is the legal
profession dominated by White people, the economy is also largely still owned
by White people.86 We address this in detail under the sub-heading ‘the umbrella
impediment’ below.
The numbers of women justices at the Court went above the 2009 numbers,
with the recent appointments of Justice Mhlantla in 2015 and Justice Leona Theron
in 2017 making it four women justices, joining Justices Nkabinde and Khampepe
(three Black women and one Coloured woman),87 until Justice Nkabinde retired
at the end of 2017 and the number dropped back to three women judges. Despite
some progress, this figure remains less than half the bench. This record also does
not reflect the demographics of the South African society in that we are yet to
see the appointment of Indian women justices to the Court.88 There is still some
flickering hope because, as at the time of writing, there are two vacant judicial
positions at the Court created by the retirement of Justice Nkabinde.
The number of acting women justices at the Court also makes for interesting
reading. By our count, there have been 31 acting appointments since the inception
of the Court. Between 1995 and 2011, there were 17 acting appointments 1 of
whom was a woman (Judge Van Heerden) against 16 men. Since 2011 there have
been 14 acting appointments, of which six have been women.89 Therefore, of
a total of 31 judges who have acted at the Court since its inception, 24 were
men and seven were women.90 This is the grim picture when acting judicial
appointments have become one of the unwritten requirements for permanent
judicial appointments. Similarly, the emerging picture from the other superior
courts when it comes to women judges is also not encouraging except for the
recent appointment of Justice Maya as President of the Supreme Court of Appeal.
In 1994, there were only two women judges out of 200 judges.91 Ten years later
84
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only 28 (13.3 per cent) out of 210 superior courts judges were women.92 By 2013,
this number improved marginally, to 23 per cent women representation in the
judiciary.93 In 2014, there was slight improvement and the number of women
judges moved to 32 per cent.94 Obviously, when there are few women judges
in the other divisions of the courts, it follows that there will be few women
to be considered for the appointment to the Constitutional Court. Perhaps the
appointment of Justice Maya as the first female President of the Supreme Court
of Appeal since 191095 signals a new era. Unfortunately, she enters a court that
is fuelled by racial tensions and divisions, something that appears to have eluded
the male leaders for many years to resolve.96 It is nonetheless hoped that she will
be able to address the existing racial tensions and divisions in that court and
that her presence might influence the current perception of the SCA as being
regarded as pro-business, anti-Black and against the poor.97
We are not only advocating for more women to merely add numbers on
the bench. We contend that more female justices will eliminate the traditional
stereotype that the legal profession is reserved for men. More women on the
bench will help address the notion of the ‘boys’ club’. As Moult has argued,
‘increased visibility of women in the judiciary is essential to breaking down these
patriarchal stereotypes and normalizing the way in which female judges are
perceived and treated’.98 The presence of female justices will further encourage
young female lawyers to aspire to become judges.99 This will in turn assist in
making the courtrooms more accommodative for women generally, including
female witnesses.100 Additionally, more female justices will give a different
perspective on issues such as child abuse, domestic violence and rape.101
What are the barriers or impediments that are responsible for the paucity of
women justices at the Court 23 years on? The next section attempts to answer
this question by going through some of the barriers on a woman’s way to ascend
to the bench of the Constitutional Court.
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IV

Impediments to Appointment to the Court

A The Umbrella Impediment
The ‘umbrella’ impediment leading to a lack of a suitable pool of women
for appointment to the Court, and the lack of gender transformation and
transformation in the legal profession, is directly linked to the largely untransformed
economy, in which the minority who control the economy (mainly White men)
dispense patronage, to the exclusion of Black people and women, especially Black
women.102 The control of the economy by White people means that they also
control economic opportunities and advancement in the professions, including
the legal profession, as recently noted by the retired Deputy Chief Justice, Dikgang
Moseneke.103 There is also yawning gender inequality in South Africa, so much
so that a household headed by a man has a 28 per cent chance of being poor,
while that officially headed by a woman has a 40 per cent chance of being poor,
and a household with a de facto woman head of the household has a 53 per cent
chance of being poor.104 What is more, women-headed households tend to be
heavily reliant on state pensions and social grants as women make up 41 per cent
of the population. Poverty for Black women is much worse as it is clothed with a
double-edged sword of gender disadvantage as they experience inequality based
on their gender and race.105
Closely linked to gender and poverty as impediments to advancement in the
legal profession are class and poverty. The dawn of democracy also witnessed a
steady rise of a Black middle class, as well as a small Black elite class. This can be
attributed to progressive government policies and legislation aimed at furthering
the vision of the Constitution.106 There is no consensus on the size of the Black
middle class, but it is generally accepted that this group is relatively small compared
to the rest of the Black population that remain trapped in poverty and misery,
who are unskilled and uneducated, and with limited access to socio-economic
goods and services. Black people from outside this narrow Black middle class
are highly unlikely to make in it the legal profession, without directed positive
102
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Publishing.
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measures aimed at upskilling them, educating them and giving them access to
socio-economic goods and services.
However, some responsibility should also be placed at the door of the
government in all its manifestations as the largest consumer of legal services, for
not doing enough to uplift women in the legal profession through the distribution
of legal work and other programmes. The government is the main policy driver
of transformation in the legal profession107 and has a constitutional duty to
ensure that past injustices are redressed.108 If the government does not address
economic imbalance, the status quo is more likely to prevail. Therefore, talking
about gender transformation in the judiciary without focusing on the economy as
the starting point, as many debates around transformation usually do, is a waste
of time and energy.

B Other Impediments
Women are not only under-represented on South Africa’s apex court, but in all
the courts up to the Constitutional Court.109 The exclusion of women from the
legal profession in its entirety is something that was systematic and encouraged
through legislation in South Africa and elsewhere.110 The interpretation of the
word ‘persons’ in the law that dealt with the admission of those who sought to
be lawyers was narrowly interpreted so as to refer to men only to the exclusion
of women.111 In Incorporated Law Society v Wookey,112 the court had to determine
whether the term ‘persons’ in the law regulating the admission of attorneys referred
to men and women. The court ruled that the word ‘persons’ meant male persons
only.113 This meant that women could not be admitted to the legal profession to
practice law. Consequently, there was no way that they could become judges.
It was only in 1923 when women were allowed to practice law through the
promulgation of the Women’s Legal Practitioner’s Act.114 This opened the way
for them to enter the legal profession and, in theory, to ascend to other positions
within the profession such as becoming judges. However, it was only in 1969
that the tide started turning with regard to judicial appointments when the first
woman judge (Judge Leonora van den Heever) was appointed to the Supreme

107 See Legal Practice Act 28 of 2014 ss 3(a) and (b)(iii) whose purposes includes the ‘transformation
and restructuring of the legal profession that embraces the values underpinning the Constitution’ and
to ensure that there are ‘measures that provide equal opportunities for all aspirant legal practitioners
in order to have a legal profession that broadly reﬂects the demographics of the Republic’.
108 See Constitution s 9(2).
109 Bonthuys (note 10 above) at 133.
110 P Maithili ‘Exclusion of Women from the Legal Profession in the United States of America, the
United Kingdom, and South Africa Date’ (25 November 2012), available at http://ww3.lawschool.
cornell.edu/AvonResources/ Memo-Womens-exclusion-from-the-legalprofession.pdf.
111 K O’Regan ‘Transforming the Judiciary: Notes from a Continuing South African Journey’
(Ethel Benjamin Lecture, 23 April 2012); M Swart ‘The Carfinian Curse: The Attitudes of South
African Judges Towards Women between 1900 and 1920, 120s’ (2003) African Law Journal 536, 548–51.
112 1912 AD 623.
113 See also Schlesin v Incorporated Law Society 1909 TSC 363. This is the first case that barred women
from becoming members of the legal profession.
114 Act 7 of 1923.
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Court of Appeal.115 The first ever women judge was appointed to one of South
Africa’s High Court divisions towards the end of the 1990s.116 On her first day
at work and to her surprise, she discovered that the court did not have toilet
facilities for women.117 Male dominance in the judiciary has lasted for many years
and is something that will not be resolved overnight. In comments that reflect
a notion that the pool of women High Court judges is still insufficient, some of
the Judicial Service Commissioners have asked ‘whether women had organised
themselves into an effective force’.118 There are now female judges from the lower
courts up to the Constitutonal Court. The Court currently has three permanent
women justices out of eleven justices. One of the four current acting justices –
Judge Goliath – is a woman.
Other challenges facing women include; excessive working hours and nonrecognition of their roles as parents who have to take care of children.119 For
example:
[A] female judge asked to be transferred from one division in the Eastern Cape to another,
citing dramatic changes to her family circumstances which required her to live with her
children who were at the time living in a different city. The JSC refused. In fact, a high
ranking female member of the JSC reportedly responded to the judge’s tearful description
of her children’s circumstances with ‘[t]hat will not get you any sympathy from us’.120

This reported incident indicates that the nature of the workplace and the job
does not accommodate family responsibilities.121 This is where there is a need
for transformation in the work of the judiciary to accommodate parental
responsibilities of both men and women. It is, of course, not only women who
have parental responsibilities but men too. O’Regan J, in her dissenting opinion
in President of the Republic of South Africa v Hugo, stated that ‘the responsibility for
child rearing is also one of the factors that renders women less competitive and
less successful in the labour market’.122 This observation is correct because the
legal profession is created on the premise that everyone, regardless of gender, has
the same capacity for working hours and arrangements. This ignores the socially
constructed roles that are associated with women such as child upbringing and
115 E Bonthuys ‘Gender and the Chief Justice: Principle or Pretext’ (2013) 39(1) Journal of Southern
African Studies 59, 65.
116 P De Vos ‘Where are all the Women Judges?’ Constitutionally Speaking (29 April 2010), available at
http://constitutionallyspeaking.co.za/where-are-all-the-women-judges/.
117 Ibid.
118 T Masengu & K Hindle ‘The New JSC in a Man’s World’ The Conmag (10 November 2014),
available at http://www.theconmag.co.za/2014/11/10/the-new-jsc-and-the-patriarchy/.
119 This section cannot discuss all the challenges that are inhibiting women from ascending to the
bench but to rather focus on some of the most significant and salient issues. See, further, Centre for
Applied Legal Studies Report on Transformation of the Legal Profession (2014), available at https://www.wits.
ac.za/media/wits-university/faculties-and-schools/commerce-law-and-management /research entities/
cals/documents/programmes/gender/Transformation%20of%20the%20Legal%20Profession.pdf
120 Bonthuys (note 10 above) at 135.
121 Deliberation on the Summit organised by the Law Society of South Africa on briefing patterns
in the legal profession in South Africa (Kempton Park, 31 March 2016). See also Bonthuys (note 10
above) at 136.
122 President of the Republic of South Africa v Hugo [1997] ZACC 4, 1997 (4) SA 1 (CC), 1997 (6) BCLR
708 (CC) at para 110.
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care. This assertion is supported by another dissenting judgment of Mokgoro
and O’Regan JJ in Volks NO v Robinson & Others,123 where she held that the
Constitution prohibits discrimination based on marital grounds and that it also
requires those who did not marry in terms of ‘civilly recognised marriages’ not to
be subjected to unfair discrimination.124 In addition, she highlighted that certain
rules governing marriage ‘were discriminatory against women, not expressly, but
in effect’.125 It is in this regard that we align ourselves with the following views
of Mokgoro and O’Regan JJ:
[T]hese rules often failed to acknowledge the division of labour within the household, in
terms of which women bore primary and often sole responsibility for the maintenance
of the household and caring for children and elderly members of the family. The
responsibilities so often borne by women across all South African communities, whether
wealthy or poor, and regardless of colour, meant that women were less likely to be able
to participate in the labour market as successfully as men. … The effect of the unequal
division of labour in the household, and discriminatory practices in the labour market,
meant that … [women] were also less able to compete in the labour market.126

The above observations reflects the existing prejudices against women which
exist in various settings including the workplace. We submit that the failure
to acknowledge these factors is a root cause of women’s disadvantage in our
society.127 The legal profession should in no way promote these gender stereotypes
but ought to create a conducive environment in which both men and women will
be in a position to fulfil their parental responsibilities.
The stereotypes that prejudice women are found in many settings. For
example, in another dissenting judgment of O’Regan and Sachs JJ in S v Jordan
& Others (Sex Workers Education and Advocacy Task Team and & Amici Curiae), she
recognised that the expectations which demand women to culturally conduct
themselves in a particular way reinforced gender stereotypes.128 As Justices
O’Regan and Sachs observed:
[T]he stigma is prejudicial to women, and runs along the fault lines of archetypal
presuppositions about male and female behaviour, thereby fostering gender inequality.
[As a result] the harmful social prejudices against women are reflected and reinforced.129

O’Regan and Sachs JJ held (in dissent) that the criminal law which punished
female prostitutes but excluded those who buy (men) constituted indirect
discrimination against women. We submit that gender equality can only be
achieved in a society in which the potential of both men and women is allowed to
flourish, their parental responsibilities are both catered for in the work place, their
unique features are accommodated, and that existing social and cultural activities
123
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that prejudice women are eliminated. As was correctly observed by O’Regan and
Sachs JJ in S v Jordan, ‘the vision of equality that is contained in our Constitution
shall be properly advanced in a society where child upbringing responsibilities are
equally shared across all parents’.130
Another factor that suppresses women’s talents is gender stereotyping in the
legal profession. Empirical research reflects that women are required to work
twice as hard as their male counterparts in order to prove that they are also
capable of doing good work.131 As a result of this, briefing patterns favour men at
the expense of women.132 A recent Draft Report on Research Findings on the Distribution
of Legal Work in the Legal Profession in South Africa concluded that women receive less
work compared to their male counterparts.133 The consequence of this is that
those who run their own law firms struggle to make an income and eventually join
the private sector where they will receive a guaranteed monthly income. Those
who are at the Bar struggle to pay their practice fees and eventually leave the bar
for opportunities in the private sector. Additionally, lucrative commercial work
such as corporate and banking work is not given to women, thus denying them
the necessary exposure and skill that will make them suitable for appointment as
judges.134
The legal sector meetings on gender transformation of the judiciary between
2013 and 2015 held by the Democratic Governance and Rights Unit together
with Sonke Gender Justice also revealed that there is a lack of mentoring for
women. The Legal Sector Meetings revealed:
Women exit the profession more frequently than men at every level, specifically in the
attorneys and advocates profession. This is partially linked to a lack of mentorship for
women at the Bar and in law firms. It was reported that time and learning opportunities
are focused more on male junior advocates and attorneys to the detriment of women.
Ultimately, the more women that exit the profession, the smaller the pool of women
candidates to appoint to the bench.135

Indeed, when women get frustrated in the profession and no one is listening to their
concerns, they will go where the working environment is more accommodating.
Another barrier is that women are discriminated against based on their sex when
they fall pregnant. In the words of Advocate Samantha Martin, ‘pregnancy is
viewed as a form of incapability’.136 She alluded to comments from attorneys who
indicated that they were not briefing certain female advocates because they were
pregnant.137 Pregnancy and lack of maternity leave is a major impediment for
attracting suitable women to the Bench. Advocate Jansen once explained:
130
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I became pregnant in 1986 with my first child and I actually had to go to court 9 months
and 6 days pregnant and do a court case. I carried heavy suitcases to the Johannesburg
Court, did the trial, went into labour that evening, gave birth to my daughter that Saturday
morning and I was back at chambers on the Thursday. So, I actually had four or five days
off, that’s it…. I then suffered three miscarriages, because I could never take time off,
because if I did take time off, attorneys would stop briefing me.138

This further illustrates that the legal profession does not cater for the needs of
women and disregards the fact that they fall pregnant, and have to take some time
off in order to raise the child. It is simply a matter of being in or out – or ‘take it
or leave it’. Being absent for too long from practise results in financial difficulties
and losing clients and/or briefs. Budlender notes that absence from the Bar based
on maternity reasons not only interrupts one’s process of building a practice but
that the ‘member also suffers significant other disadvantages, such as having to
pay rent for chambers and Bar dues during the period of absence’.139 Further, ‘if
she takes leave of absence, she loses domestic seniority’.140 Recently, the Cape
Bar adopted a Policy on Maternity that would entitle a member to take maternity
leave for a period of one year without loss to her domestic seniority, remission
from Bar dues and chamber rentals.141 This move is laudable and it is submitted
that it should be adopted by all other Societies of Advocates, and by the attorneys’
profession.
The distribution of work at social events is also a major concern as it contributes
to patronage and exclusion. Investigations support concerns that legal work is
distributed among those who socialise together on the golf courses and other
extramural activities.142 A study has found that certain advocates who participated
in a survey ‘observed that the experience of being at the Bar is significantly
different for Black male and women advocates because they feel like a cultural
minority’.143 This means that in a social context where people think, express
themselves and socialise in certain ways that may be related to their race and
gender, the work will also flow according to these social networks. For example,
advocates, attorneys, and corporate lawyers now commonly joke that ‘one cannot
succeed if one does not go skiing with the right people’.144 One respondent to the
survey expressed the view that it was better to play golf or go skiing instead of
opposing the system.145
In one respect, the winds of change are blowing in the right direction because
male employees in a civil union are now allowed to take maternity leave. In MIA
138 JSC Interview with Mabel Jansen, available at http://www.news24.com/SouthAfrica/News/
full-text-jsc-interview-with-mabel-jansen-20160511.
139 G Budlender ‘Cape Bar Adopts New Maternity Policy’ (2009) 20(3) The Advocate 10, available at:
http://www.sabar.co.za/law-journals/2009/december/2009-december-vol022-no3-pp10-11.pdf; See
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v State Information Technolog y Agency (Pty) Ltd, the court found the employer’s refusal
to grant maternity leave to a male employee involved in a civil union amounted to
unfair discrimination, and that there was no reason why the employee concerned
should not be entitled to ‘maternity leave’ for the same duration as that enjoyed by
women who have given birth.146 This case is significant and very progressive in its
recognition that family or parental care responsibilities should be shared between
the parents of the child, and in its recognition that it is in the best interests of the
child to receive family or parental care from both parents. This case also paves
the way for a constitutional challenge to the provisions of the Basic Conditions
of Employment Act 75 of 1997 dealing with maternity on the grounds that they
unfairly discriminate against partners in a civil union, and against heterosexual
male employees by failing to afford them the same parental leave rights as women
who have given birth. The enjoyment of the same parental leave rights by all
parents would go a long way in allowing parents to share family or parental care
responsibilities and enabling women at the Bar and in the attorneys’ profession,
and in academia to pursue their careers.
Another impediment to legal practice are the challenges at the entry level.
Socio-economic conditions prevent many women and men from entering the
profession due to a meagre pay for candidate attorneys in most law firms. The
position is worse when it comes to pupillage as there is limited funding to support
one throughout the year of pupillage. The introduction of Discretionary Grants
from the Safety and Security Sector Education (SASSETA Funding) for 2017/2018
financial year for placement of candidate attorneys and pupils is commendable
and highly welcomed.147 It is hoped that it will open many doors for those who
wish to practice including women.
The other laudable efforts to attract talent to the Bar are the recent introduction
of the annual Arthur Chaskalson Pupillage Fellowship by the Legal Resources
Centre in partnership with the Johannesburg Bar and the Cape Bar in 2016
aimed at Black, and particularly Black female, aspirant advocates. Following the
completion of pupillage, the pupils may be invited to serve as junior counsel in the
Legal Resource Centre’s Constitutional Litigation Unit in Johannesburg or Cape
Town, subject to the availability of funds, and thereafter return to the Bar.148 We
are also informed that other organisations, such as the Socio-economic Rights
Institute, South African Human Rights Commission and Lawyers for Human
Rights are developing similar programs aimed at bridging the pupillage gap
which are aimed at financially supporting their employees who choose to pursue
a career at the Bar.

146 MIA v State Information Technolog y Agency (Pty) Ltd [2015] ZALCD 20, 2015 (6) SA 250 (LC),
[2015] 7 BLLR 694 (LC) at paras 17–19 and 23.
147 See advert for Discretionary Grants 1st Funding Window 2017/18 Financial Year, available at:
http://www.sasseta.org.za/content/tinymce/plugins/openfile/uploads/Discretionary_Grants_2017
_18/Discretionary_Grants_Projects.pdf.
148 D Chambers ‘Lawyers Ready to Foot R100,000 Bar Bill in Transformation Drive’ Times Live
(1 September 2016), available at http://www.timeslive.co.za/local/2016/09/01/Lawyers-ready-tofoot-R100%E2%80%9A000-Bar-bill-in-transformation-drive?platform=hootsuite.
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The Johannesburg Society of Advocates has also passed a laudable resolution
on 29 October 2015 aimed at influencing and changing briefing patterns.149 In
terms of this resolution, each group leader is required to compile a transformation
report, detailing that group’s progress and achievements on transformation. The
transformation report requires that the group report on the number of briefs in
which each senior member involved Black juniors as an important part of the
legal team and on both a fee-charging and pro bono basis for the period under
review. The Report must also contain information in relation to the court and
type of matters the Black juniors were involved in.
The failure to submit the transformation Report by 30 September of each
year constitutes unprofessional conduct. Likewise, the failure by each senior
member of a group to submit the information required in terms of Rule 6 to the
group leader constitutes unprofessional conduct. The resolution also makes it
unprofessional conduct for any lead counsel to accept or remain in a brief where
there are three or more counsel (including lead counsel) for the same client or set
of clients in the same matter, where no member of the team of counsel is a Black
person. Also, lead counsel is required to take positive steps to ensure that Black
women are identified and given preference. This will require a monitoring system
that will ensure that such people are also exposed to lucrative and interesting legal
work.
The other factor affecting the appointment of female judges is the lack of
transparency and/or clear procedure about how one becomes an acting judge.
Leanne Jansen has correctly pointed out that ‘anyone who had not spent time as
an acting judge was unlikely to be considered a suitable candidate by the Judicial
Service Commission, but few women were afforded this opportunity’.150 Indeed,
once there is an open procedure that is known to everyone, many more women
would likely avail themselves for positions on the Bench. One current trend is
clear in that ‘anybody who has not spent time as an acting judge is [more] unlikely
to be found appointable by the JSC’. This process is controlled by judges president
of various divisions of high courts who are not accountable to anyone regarding
the acting positions.151 This is a problem if a judge president does not appoint
female acting judges. Further, there is no transparency in this process and it may
be viewed as unfair because of the absence of any oversight mechanism. It may
also be unfair because ‘we often trust those who are part of our social networks’
and judges president are thus more likely to give preference to those in their
circles, prejudicing others in the process.152
It must be mentioned that some divisions, such as the Gauteng Division,
advertise by way of a circular and interested candidates avail themselves for acting
positions on the Bench.153 The circular still does not address the problem of
149 The resolution is available at https://johannesburgbar.co.za/wp-content/uploads/ADOPTEDRESOLUTION-AT-THE-AGM-29-OCTOBER-2015.pdf.
150 L Jansen ‘Acting Judge Criteria Needed’ Independent Online (12 August 2013), available at: http://
www.iol.co.za/news/crime-courts/acting-judge-criteria-needed-1560743.
151 Ibid.
152 T Masengu & A Tilley ‘Is the Appointment of Acting Judges Transparent?’ (2015) 24 De Rebus 2.
153 Ibid.
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excluding others. Those who practice in small towns, for example, are likely not
to see a circular that is only available in one court situated in Gauteng. There
is therefore a need for a holistic approach that will try as far as possible to
accommodate everyone and be widely circulated to reach the majority of those
who have a keen interest to become judges.
The other challenge in taking up an acting position on the bench is that one
must be highly successful, either as an attorney or as an advocate, to be able to
take time off work or from practice for a few months. This presents significant
challenges for women because of the impediments we have already pointed out
above. If one does not receive quality work, if they are unable to recover their fees
either because the client or attorneys delay paying them or because of the 60/90
days rule at the bar,154 or if they are adversely affected by the lack of maternity
leave, they are unlikely to be noticed by the Judges Presidents. Currently, one must
be ‘seen’ by the Judges Presidents to be eligible for an acting position, amongst
other mysterious requirements.
Women academics largely face similar impediments as those experienced by
practising lawyers, such as paltry pay, lack of training opportunities, and a lack
of opportunities for advancement. They are also in danger of missing out on
opportunities because of the limited acting exposure. For example, one academic
applicant for judicial appointment, Prof K Govender, missed out apparently
because it emerged during his JSC interview that he had penned a judgment in
a criminal matter of approximately 200 pages.155 The commissioners referred to
the huge workload in high courts and the need to dispense judgements without
delay. It became clear that many did not consider him to be a suitable candidate
for the position. Being an academic should not be seen as a disadvantage. Instead,
suitably qualified and experienced women academics should also be invited to
acting positions as it is ‘clear that some candidates follow very diverse career
paths and one would hope that this would not count against them’.156 Despite the
flaws in the process, it must be noted that some female academics have received
acting appointments, such as Prof N Ntlama, who has recently acted as a judge in
the Bhisho High Court.157
Another challenge for academics is that there is usually no allowance made
for one to take time off work to serve as an acting judge. One is required to take
unpaid leave. Academics therefore cannot afford to stay away from work for a
154 In Cape Town, the peremptory waiting period before counsel’s invoice is due for payment is
60 days, and the period is 90 days in Johannesburg. These waiting periods have no factual or legal
basis, especially since in commerce, invoices are normally due and payable in 30 days, after which
interest accrues. The private sector is known to pay invoices of small and medium enterprises earlier
than 30 days as part of the Broad-Based Black Economic Empowerment enterprise development, and
in turn are able to claim BBBEE points. Many early-career junior counsel have suffered as a result of
these senseless waiting periods, with many leaving the Bar for the private sector, while others have
been sequestrated.
155 N Tolsi ‘Old Boys’ Club Poses Problems for JSC’ Mail & Guardian (30 October 2015), available
at https://mg.co.za/article/2015-10-30-00-old-boys-club-poses-problems-for-jsc.
156 Ibid.
157 T Jumo ‘Law Academic Completes Inaugural Acting High Court Judge Tenure’ (15 February
2017), available at: http://law.ukzn.ac.za/news/17-02-09/Law_Academic_Completes_Inaugural_
Acting_High_Court_Judge_Tenure.aspx.
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long period. As a result, they are disadvantaged as their practical exposure is more
likely to be limited.

V Conclusion
There has been slow progress to elevate more women justices to the Constitutional
Court. The approach to appointment of judges by the JSC remains unclear,
especially when it comes to factors such as ‘appropriately qualified’ and ‘fit and
proper’. This is despite the fact that the Constitution places an obligation on the
JSC to consider ‘the need for the judiciary to reflect broadly the racial and gender
composition of South Africa’. In our view, the JSC has failed to inject life into this
provision as there are only three female justices at the Court after 23 years into
constitutional democracy.
The slow progress is caused in part by impediments in the legal profession,
such as failing to accommodate women’s (and men’s) parental and family
responsibilities. Because of the pressure and demands of the legal profession, they
opt for other jobs in the private sector where they will find greater accommodation
and flexibility. This leaves the legal profession with fewer women who could be
regarded as suitably qualified in order to be considered and appointed to the Court.
Unless the challenges facing women in the legal profession are appropriately and
proactively addressed, women will continue to leave the profession, reducing the
pool of potential justices for appointment to the Court. In our view, however, it
is not enough to suggest that there are few suitably qualified women to choose
from. Instead, the questions should be: where are the suitably qualified women?
Why are they leaving the legal profession? And how can the legal profession
ensure that these women stay in the legal profession and avail themselves for
judicial service. Furthermore, the role of social networking, through working
social events such as golf and cricket, should be accounted for and addressed.
There is an urgent need to radically restructure the economy so that the majority
of the population is empowered. This would be expected to have positive cascading
effects that may lead to an improvement in the distribution of work to women in
the legal progression. In turn, and with time, the pool from which suitably qualified
women for appointment to the Constitutional Court should widen. In addition,
government in all its manifestations and as the largest consumer of legal services
needs to urgently do more to empower women in the legal profession.
The JSC needs to prioritise appointing more women judges to the lower courts
to increase the pool for appointment to the Court. It is also worrying that – since
the appointment of Justices Mokgoro and O’Regan from academia to the original
bench in 1994 – little or no consideration has been given to appointing legal
academics to the bench. Some outstanding women lawyers who have practised
briefly are in academia and should also be considered for appointment to the
Court. Training measures should be put in place for aspirant female judges within
the legal profession including academia. The JSC and those who are tasked with
approving its recommendations should play a more active role in order to ensure
that the judiciary is representative of the South African population. In addition,
the criteria for appointment of acting judges should be transparent and uniform
across all divisions. The criteria should also accommodate academics by exploring
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innovative measures such as securing funding that will enable them to act for
longer period without being on unpaid leave for too long.
There should also be increased funding for pupil advocates and candidate
attorneys in order to attract a bigger pool of suitable candidates entering the
profession, who in time will be eligible for judicial appointment. This, too,
requires increased funding to support black and female graduates to enter
practice. Finally, there must be provision for men and women to take financially
supported parental leave both in the advocates’ and attorneys’ profession without
any adverse consequences such as having to pay for Bar dues.
Taking stock of progress after 23 years, much still needs to be done to achieve
gender parity in the judiciary and especially on the Court. All the relevant
stakeholders – including government, the JSC, the legal profession, and senior
judges – have important roles to play if the next quarter-century is to see the
necessary change.
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Case Comment

South African Reserve Bank v Shuttleworth:
A Constitutional Lawyer’s Nightmare
Cora Hoexter *
Mark Shuttleworth, an entrepreneur and billionaire, had emigrated from South
Africa to the Isle of Man. In 2009 he applied to transfer R2.5 billion in blocked
assets out of South Africa. The Reserve Bank imposed a 10 per cent exit charge
on the capital amount, so that Mr Shuttleworth was obliged to pay R250 million
for the privilege of exporting those assets. He asked the Reserve Bank to reconsider its decision, and meanwhile paid the charge under protest. His subsequent
challenge to the constitutionality of the exit charge failed in the High Court but
succeeded in the Supreme Court of appeal, which ordered repayment of the R250
million. However, in South African Reserve Bank v Shuttleworth a majority of the Constitutional Court upheld a further appeal by the Reserve Bank and the Minister
of Finance, and dismissed a cross-appeal by the respondent.1 The result was that
Mr Shuttleworth lost his R250 million to the National Revenue Fund.
Apart from the complainant himself, only the rich are likely to have lost
sleep over this outcome. The money troubles of billionaires are perhaps more
likely to inspire Schadenfreude than sympathy, especially when they are of such a
mind-boggling order. Besides, most people would probably accept that the South
African government is entitled to take measures to discourage the flight of capital
from the country. And they would be right. As Legodi J remarked in the court a
quo,
imagine what will happen to this country if the wealthiest men and women … were
allowed to take their wealth out of the country with impunity every time the country is
in economic grief or when there is a change of government or leaders in government. It
could have devastating effects on the country as a whole.2

However, as I explain in this note, that is not the principle that was at stake in
Shuttleworth. The case was not a battle between property rights and governmental
regulation, and it was not about the merits of exchange control – something the

* Professor in the School of Law, University of the Witwatersrand, Johannesburg. I am grateful for
the comments and suggestions of the reviewers, of the editors and of participants at the Constitutional
Court Review VIII conference held in Parktown, Johannesburg on 3–4 December 2016, where an
earlier version of this note was presented.
1 South African Reserve Bank & Another v Shuttleworth & Another [2015] ZACC 17, 2015 (5) SA 146 (CC)
(‘Shuttleworth’).
2 Shuttleworth v South African Reserve Bank & Others [2013] ZAGPPHC 200, [2013] 3 All SA 625
(GNP)(‘Shuttleworth HC’) at para 114.
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applicant himself made clear at the outset.3 As Froneman J pointed out in his
dissenting judgment, the case was really about something far more fundamental
and far more important: the transformation of South Africa’s constitutional
order, and obedience to the principles that govern that order.
Now, one would not necessarily expect a lay audience to see the case that way,
but the frightening thing about Shuttleworth is that the majority of our highest
court also seemed unable to see it; for in this matter it tolerated constitutional
breaches that it has not hesitated to strike down in other contexts. Indeed, the
majority opinion in this case reads almost like the Doppelgänger of a Constitutional
Court judgment, an unsettling exception to the rules that normally apply in
our democracy, and to that extent it evokes the nightmare of Hart’s famous
description.4 It seems unlikely that the majority could have had much faith in
its own reasoning, particularly when juxtaposed with the irresistible logic of the
dissenting opinion; and the context of exchange control does not seem enough
on its own to account for such extreme deference.
In the last section of this note I speculate about two other factors that could
possibly have influenced the majority judgment. One is that the Court felt
constrained by the fear of a flood of similar claims against the National Revenue
Fund. The other possibility, a more disquieting one, is that a billionaire emigrant
was not the sort of applicant likely to elicit the Court’s empathy – and that the
majority adjusted its perceptions of constitutionality accordingly.

I The Legislative Framework
The statute governing exchange control in South Africa is a piece of predemocratic legislation, the Currency and Exchanges Act 9 of 1933. Section 9
of the Act is especially redolent of its era in terms of both content and style. It
confers breathtakingly wide discretionary powers on the Governor-General, now
to be read as the President. Section 9(1) enables the President to make regulations
‘in regard to any matter directly or indirectly relating to or affecting or having any
bearing upon currency, banking or exchanges’. Section 9(2) allows the President
to impose whatever sanctions he sees fit, criminal or civil, in this regard. Section
9(3), a veritable Henry VIII clause, purports to allow the President by regulation
to
suspend in whole or in part this Act or any other Act of Parliament or any other law
relating to or affecting or having any bearing upon currency, banking or exchanges, and
any such Act or law which is in conflict or inconsistent with any such regulation shall

3 Ibid at para 27, where the court quotes from the applicant’s Notes for Argument: ‘It is important
to stress at the outset that this case is not an attack on the idea of exchange control. Mr Shuttleworth
accepts that exchange control serves a valid public purpose and that a system of exchange control
could be validly put in place under our constitutional scheme. His challenge is to the existing system
of exchange control which is contrary to the principles of our constitutional scheme.’
4 HLA Hart ‘American Jurisprudence Through English Eyes: The Nightmare and the Noble Dream’
(1977) 11 Georgia Law Review 969. As Hart pointed out there (at 972), litigants ‘consider themselves
entitled to have from judges an application of the existing law to their disputes, not to have new law
made for them’.
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be deemed to be suspended in so far as it is in conflict or inconsistent with any such
regulation.

In addition, s 9(5)(a) provides:
Any regulations made under this section may provide for the empowering of such persons
as may be specified therein to make orders and rules for any of the purposes for which the
[President] is by this section authorised to make regulations.

Section 9(4) is directed at the Minister of Finance. It instructs him to cause a
copy of every regulation made under the section to be tabled in both Houses
of Parliament within 14 days of its first publication in the Gazette. Where the
regulation is ‘calculated to raise any revenue’, the Minister must also table a
statement of the revenue that is estimated will be raised in the first 12 months;
and a sunset clause adds that unless it has been approved by resolution of both
Houses, such a regulation will cease to have force after one month.
Using his powers under s 9(1) of the Act, the President produced a set of
Exchange Control Regulations in 1961. ‘Treasury’ is defined there as meaning
the Minister of Finance; and reg 22E allows the Minister to subdelegate any
power or function that the regulations confer on the Treasury. However, the
most important regulation for present purposes is reg 10(1)(c):
No person shall, except with permission granted by the Treasury and in accordance with
such conditions as the Treasury may impose … enter into any transaction whereby capital
or any right to capital is directly or indirectly exported from the Republic.

When at Mr Shuttleworth’s request the Reserve Bank gave him reasons for the
imposition of the exit charge on his exported capital, it explained that its action
was based upon a decision of the Minister of Finance.5 The Minister’s decision,
in turn, had been announced in his budget speech in Parliament on 26 February
2003, at a time when exchange control measures were gradually being relaxed.
The Minister’s decision was that holders of blocked assets wanting to take more
than R750 000 out of the country would have to apply to the Reserve Bank to
do so, and that the bank’s approval would be subject to an exit charge of 10 per
cent. The announcement of this decision in the budget speech was recorded on
the same day in Exchange Control Circular No D375.
The 10 per cent exit charge was ultimately done away with in October 2010, in
the Minister’s mid-term budget speech. Dismayingly, however, the Act and most
of the 1961 regulations are still in place, as is a set of orders and rules made by the
Minister under those regulations.

II The High Court and Supreme Court of Appeal
In the North Gauteng High Court the complainant sought to impugn almost
every aspect of the legislative framework outlined above. 6 He challenged the
constitutionality of the exit charge, of s 9 of the Act, of some of the Exchange

5
6

Shuttleworth HC (note 2 above) at para 8.
Shuttleworth HC (note 2 above).
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Control Regulations and of one of the Rules.7 Legodi J was willing to declare
unconstitutional s 9(3) of the Act as well as several of the regulations, though he
suspended most of these declarations of invalidity. But he rejected the applicant’s
arguments in support of the main relief sought: the setting aside and repayment
of the exit charge itself.
Mr Shuttleworth appealed against the adverse parts of the High Court
judgment, while the respondents cross-appealed against the various declarations
of invalidity. In the Supreme Court of Appeal (SCA),8 as in the court below,9 the
respondents relied on reg 10(1)(c) as the source of authority for the exit charge,
which they characterised as a blanket condition imposed by the Minister on the
export of capital. However, Navsa ADP and Ponnan JA held for a unanimous
court that the imposition of the exit charge was unlawful, and they ordered the
Reserve Bank to repay the R250 million to Mr Shuttleworth with interest.10
As the SCA saw things, it could hardly be disputed that the exit charge was
a revenue-raising mechanism for the state. The court found, first, that the
charge had not been authorised by the regulation, for while reg 10(1)(c) allowed
‘conditions’ to be imposed on the export of capital, this could not be construed
as including a power to impose a tax or levy on such export.11 And even if the
regulation could be construed as authorising the raising of revenue, it was common
cause that reg 10(1)(c) had not been made in accordance with s 9(4) of the Act.12
Furthermore, as a revenue-raising mechanism the exit charge fell within the
category of ‘national taxes, levies, duties or surcharges’ identified in s 77(1)(b) of
the Constitution,13 and was clearly in breach of that provision, for it had not been
legislated in accordance with the special procedure stipulated for money Bills.14
In the cross-appeal, the SCA reversed the various declarations of invalidity
issued by the High Court. It did so on the basis that Legodi J had judged the
constitutionality of the relevant provisions in the abstract, without properly
considering their effect on the system of exchange control or the economy.15

III The Constitutional Court
The Reserve Bank and the Minister of Finance sought and were granted leave to
appeal to the Constitutional Court on the main issue, the constitutionality of the
exit charge, while the complainant was granted leave to cross-appeal on the issue
7 Rule 10(1)(a) and its ‘closed door policy’, which makes certain banks intermediaries between an
applicant and the Reserve Bank.
8 Shuttleworth v South African Reserve Bank & Others [2014] ZASCA 157, 2015 (1) SA 586 (SCA)
(‘Shuttleworth SCA’).
9 In Shuttleworth HC (note 2 above) at para 59, Legodi J noted that ‘the respondents do not see
the circulars aforesaid as their source of power to impose the levy. They see their source of power in
section 9(1) of the Act and Regulation 10(1)(c).’
10 The court also criticised the reliance on the regulation as an ‘ex post facto attempt to contextualise
the levy within an enabling regulatory framework’: Shuttleworth SCA (note 8 above) at para 32.
11 Ibid at paras 28 and 31.
12 Ibid at para 29.
13 Constitution of the Republic of South Africa, 1996.
14 Shuttleworth SCA (note 8 above) at para 31.
15 Ibid at paras 36–39.
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of the constitutionality of s 9(1) of the Act and reg 10(1)(c). Even though the exit
charge no longer applied, the dispute about its constitutionality was clearly not
moot: Mark Shuttleworth still wanted his R250 million back and the government
was still determined to keep it.16
On the other hand, the Court found that the complainant lacked standing
to challenge other provisions in his own interest or in the public interest. He
had not shown how the regulations affected him, and had not established that
he was genuinely acting in the public interest or that there was a need for him
to do so. The majority conceded that some of the surviving provisions might
well be unconstitutional, and ‘nudged’ the state parties to review them.17 But the
government seems instead to have taken heart from the court’s judgment, for
most of the provisions remain in place today – including the flagrant Henry VIII
clause, s 9(3) of the Act.
In the main appeal the first question for the Constitutional Court was whose
decision it had been to impose the exit charge. Mr Shuttleworth had attacked
the charge as a decision of the Reserve Bank (which had repeatedly called it ‘our
decision’)18 and the appellants hoped his case would collapse if they established
that he had pursued the wrong decision-maker. The Court held that the decision
had indeed been the Minister’s, and that the bank had merely applied or
implemented that decision, but pointed out that this finding did not dispose of
the entire appeal in any event.19
That left two main questions for the Court. One was whether the exit charge was
a national ‘tax, levy, duty or surcharge’ as contemplated in s 77 of the Constitution
– a money Bill, in effect, which (as the SCA had found) ought to have complied
with the special constitutional requirements laid down for the enactment of such
legislation. The other was whether the exit charge was ‘calculated to raise any
revenue’ so as to bring it within s 9(4) of the Act. Moseneke DCJ held for the
majority that the charge was neither a money Bill nor calculated to raise revenue.
The judgment went on to consider and dismiss various arguments made in the
dissenting judgment of Froneman J. In the result, the main appeal was upheld
against Mr Shuttleworth.
His cross-appeal failed, too, for the Court dismissed his argument that
the Minister had been given discretionary power of an excessively broad and
unguided nature. The Court thus upheld the constitutional validity of both s 9(1)
and reg 10(1)(c).
By contrast, Froneman J would have allowed the cross-appeal, at least in relation
to the unconstitutionality of s 9 of the Act, and would have dismissed the main
appeal altogether. He found the imposition of the exit charge unconstitutional for
a host of reasons that may conveniently be divided into three categories.20 First,
16

Shuttleworth (note 1 above) at para 26.
Ibid at para 77.
18 See ibid at para 33.
19 Ibid at paras 35–39.
20 While the complainant had not expressly relied on all of these points of law, they were apparent
on the papers and fell within the category described in CUSA v Tao Ying Metal Industries & Others [2008]
ZACC 15, 2009 (2) SA 204 (CC) at para 68: points that a court of law would be entitled or even obliged
to raise in order to avoid a result premised on an incorrect application of the law.
17

337

CONSTITUTIONAL COURT REVIEW

he reasoned, the raising of national revenue required an Act of Parliament, and
could not validly be effected by means of delegated legislation alone, as had been
done in this instance. Secondly, s 9(1) of the Act impermissibly assigned plenary
legislative power to the President. Thirdly, even if one assumed that national
revenue could validly be raised by subordinate legislation, the power to do so had
not been validly subdelegated to the Minister. Underlying all of these objections,
he explained, was the theme of eradicating one of the most pervasive and
depressing characteristics of South Africa’s legal system before 1994: ‘executive
rule by decree under the guise of delegated legislation’.21
It was for this reason that Froneman J regarded the case as having a
transformative dimension. Apartheid, we should never forget, was a legal order:22
it was implemented by means of law and was sustained by the constitutional
doctrine of parliamentary sovereignty. A standard practice of the apartheid
legislature was to confer extremely broad and unguided legislative powers on
members of the executive, who then subdelegated similarly broad powers on
administrative officials. The facts in Shuttleworth are all too reminiscent of the
power granted to the State President under the ironically named Public Safety
Act 3 of 1953 to make ‘such regulations as appear to him to be necessary or
expedient’ for dealing with a state of emergency; and Froneman J was right to
remind us of South Africa’s most terrifying case, Staatspresident v United Democratic
Front, 23 which arose out of the State President’s subdelegation of power to the
Commissioner of Police to ‘identify’ subversive statements. This was the case
in which the Appellate Division, then South Africa’s highest court, upheld the
legality of the action taken, and did so by denying that the power subdelegated
was legislative or even discretionary in nature.24
The parallels with the setup in Shuttleworth were apparent to Froneman J and
must also have been apparent to the rest of the Court, which included former
anti-apartheid lawyers and even a political prisoner of the apartheid regime: the
author of the majority judgment.25 But one would never guess this from the bland
and insouciant tone of that judgment, whose few references to South African
history related solely to the surface themes of exchange control and taxation. That
is remarkable in itself, for the Constitutional Court seldom misses an opportunity
to remind its audience of the deeper historical reasons for our constitutional
design. For instance, the judgment in another recent case dealing with taxation,
Gaertner v Minister of Finance, begins with an account of South Africa’s painful
history regarding warrantless police searches under apartheid. 26

21

Shuttleworth (note 1 above) at para 89.
C Forsyth ‘The Judiciary Under Apartheid’ in C Hoexter & M Olivier (eds) The Judiciary in South
Africa (2014) 26 at 26.
23 Staatspresident & Andere v United Democratic Front & ’n Ander 1988 (4) SA 830 (A).
24 For exposition and criticism, see especially N Haysom & C Plasket ‘The War Against Law:
Judicial Activism and the Appellate Division’ (1988) 4 South African Journal on Human Rights 303.
25 For a stirring account of Justice Moseneke’s arrest, detention, trial and years of imprisonment on
Robben Island, see D Moseneke My Own Liberator: A Memoir (2016).
26 Gaertner & Others v Minister of Finance & Others [2013] ZACC 38, 2014 (1) SA 442 (CC)(‘Gaertner’)
at para 1.
22
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As I shall suggest in the more detailed discussion that follows, the majority
judgment in Shuttleworth was remarkable in other ways too: unconvincing on the
questions it addressed, and unable to give satisfactory answers to the compelling
constitutional objections raised by the dissenting judgment.

A The Nature of the Exit Charge
It was incontrovertible that the exit charge had raised revenue for the state by
bringing into the National Revenue Fund 10 per cent of the value of all exported
capital amounts over R750 000. The evidence was that while it was in force,
the exit charge had raised about R2,9 billion in this way. The SCA thus had no
difficulty in regarding the charge as a revenue-raising measure and as falling
within the category of ‘national taxes, levies, duties or surcharges’ identified in
s 77(1)(b) of the Constitution.
In the Constitutional Court, however, the majority distinguished between
revenue raised deliberately, as a tax, and revenue raised incidentally by means
of a ‘regulatory charge’. While it conceded that ‘every tax is in some measure
regulatory’,27 the majority placed the exit charge in the second category because its
primary or dominant purpose was not to raise revenue, but to protect the domestic
economy by discouraging the export of capital from the country. In other words,
the exit charge had not been ‘directed at’ raising revenue to fund the state, and its
success in doing so had been a mere side-effect.28 This conclusion was fortified
by factors identified in Canadian jurisprudence and pointing away from taxation:
that the charge applied to a small and discrete portion of the population (people
exporting capital in excess of R750 000) and the ‘close relationship between the
regulatory charge and the persons being regulated’.29
In line with this ‘regulatory’ characterisation, the majority of the Constitutional
Court also held that the exit charge had not been calculated to raise revenue,
meaning that the regulation authorising the charge did not have to comply with
the requirements of s 9(4) of the Act (though it took the view that in any event
s 9(4) had been superseded by the constitutional money Bill provisions). The
majority declined to interpret ‘calculated to’ to mean merely ‘likely to’, and opted
for the much stricter meaning of ‘intended’, ‘designed’ or ‘planned’; and again, it
saw the revenue-raising effect as merely incidental to the dominant regulatory
aim of discouraging the flight of capital.30
Now, this sort of interpretative technique is nothing new, at least not to those of
us old enough to remember the tropes of public-law adjudication in South Africa
before 1994. But such a counter-intuitive style of adjudication is noteworthy when
it is applied by the court pre-eminently charged with keeping public authorities
to the constitutional mark and showing the way to a culture of justification – and

27

513.

28
29
30

Shuttleworth (note 1 above) at para 48, quoting from Sonzinsky v United States 300 US 506 (1937) at
Shuttleworth (note 1 above) at para 57.
Ibid at para 56.
Ibid at para 61.
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not a little incongruous when the author of the judgment is a leading proponent
of transformative adjudication.31
As suggested by the reasoning of the SCA, the Constitutional Court was hardly
driven to characterise the exit charge as a ‘regulatory charge’ and could easily have
seen it as a tax, levy, duty or surcharge. For one thing, there were strong pointers
to its being a tax in terms of South African case law: the money was paid into a
general revenue fund for general purposes, and no service was rendered in return
for payment.32 The Court could have concluded, as it did in Gaertner, that this was
essentially a fiscal measure with the added purpose of discouraging undesirable
conduct.33 More troubling, though, is the sheer artificiality of construing an
effect as ‘incidental’ when it is actually inevitable. The measure was bound to raise
revenue, for it was a blanket condition and regarded as such by the Reserve Bank
as well as the Minister. The exit charge thus raised revenue every time capital in
excess of R750 000 was exported, without exception.
Similarly, common sense suggests that a measure that in fact raised R2,9 billion
for the National Revenue Fund must have been calculated to raise revenue – all
the more so given the adjective ‘any’ in s 9(4) (a word ignored by the majority) and
in view of the inevitability of the revenue-raising effect. On the test proposed by
Mureinik for the equivalent phrase ‘designed to’, there was an ‘objective probability’
that revenue would be raised by the measure.34 In any event, the majority was well
aware of the middle ground between ‘likely to’ and ‘intended to’; for in the Van
Heerden case, when interpreting ‘designed to’ in the context of affirmative action
measures, Moseneke J had held that it meant ‘reasonably capable of attaining’, or
‘reasonably likely to achieve’.35 In Shuttleworth, the best Moseneke DCJ could do
was hint at the context-specific nature of such meanings.36
In short, the majority fell back on ‘technical readings of legislation’37 strangely
divorced from reality as well as from the Court’s own previous approaches.

B The Need for Original Legislation
Froneman J, too, distinguished between revenue-raising in the form of taxation
and revenue-raising of a non-tax nature. In his judgment the latter would not
have to comply with the special procedure laid down in s 77 of the Constitution,
but it would at least have to be achieved by means of original rather than delegated
31 See especially D Moseneke ‘The Fourth Bram Fischer Memorial Lecture: Transformative
Adjudication’ (2002) 18 South African Journal on Human Rights 309. The most seminal account remains
that of K Klare in his ‘Legal Culture and Transformative Constitutionalism’ (1998) 14 South African
Journal on Human Rights 146.
32 Permanent Estate and Finance Co Ltd v Johannesburg City Council 1952 (4) SA 249 (W), referred to by
Moseneke DCJ in Shuttleworth CC (note 1 above) at para 49.
33 Gaertner (note 26 above) at paras 54 and 55.
34 E Mureinik ‘A Bridge to Where? Introducing the Interim Bill of Rights’ (1994) 10 South African
Journal on Human Rights 31 at 46ff, discussed by Chaskalson P in S v Lawrence; S v Segal; S v Solberg [1997]
ZACC 11, 1997 (4) SA 1176 (CC) at para 38 et seq.
35 Minister of Finance & Another v Van Heerden [2004] ZACC 3, 2004 (6) SA 121 (CC)(‘Van Heerden’)
at para 41.
36 Shuttleworth (note 1 above) at para 60 note 97.
37 Justice P Langa ‘Transformative Constitutionalism’ (2006) 17 Stellenbosch Law Review 351 at 353.
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legislation; in the case of national revenue, an Act of Parliament. (Fedsure,38
which described taxation as a power peculiar to elected legislative bodies, had
stated it too narrowly in his view.)39 Such legislation was signally absent from
this case, for nothing in the Act specifically or even generally authorised the exit
charge. As Froneman J pointed out, the venerable principle ‘no taxation without
representation’ 40 cannot hinge on technical legal meanings, for citizens are not
concerned about whether what is being imposed on them is technically a ‘tax’ or
a ‘regulatory charge’. What they object to is being made to pay up without their
consent. Whatever label is used for a compulsory payment, the principle remains
that citizens ‘should have their democratic say, through elected representatives in
parliament, in approving the decision to raise revenue’.41 He added:
[I]f it is accepted that the charge of 10% was constitutionally valid, that implies that it
would also have been valid if it were double, treble or even more than that, all without
parliamentary accountability. That cannot be.

This cogent and thoughtful point of departure was dismissed by the majority as
‘overbroad’ and inconsistent with domestic and comparative authority.42 Bishop
and Brickhill agree that the argument is a little too broadly stated: for instance,
would one need original legislative authority for raising revenue by letting out
state-owned property?43 However, these authors agree with Froneman J that a
non-voluntary charge on citizens does require original legislation, irrespective
of whether that charge is called a tax, and they are surely right on this point.
Notably, it was an argument that the majority judgment seemed unable to refute.
Instead it evaded the issue, merely reiterating that the exit charge did not fit the
definition in s 77 of the Constitution.44 But Froneman J had not been contending
that it did.
The majority also had no answer when Froneman J pointed out the true nature
of the ‘raft’ of pre- and post-1994 legislation alluded to earlier on in the judgment of
Moseneke DCJ: legislation that ‘routinely authorises the executive to impose fees,
tariffs, levies, charges and surcharges’;45 for Froneman J showed that every one
of the statutes referred to specifically authorised the raising of revenue itself, and
did not simply leave the decision to a subordinate decision-maker. ‘Judging from
past practice’, he added, the need for original legislation in such circumstances
‘appears to have been regarded as obvious’.46

38 Fedsure Life Assurance Ltd & Others v Greater Johannesburg Transitional Metropolitan Council & Others
[1998] ZACC 17, 1999 (1) SA 374 (CC) at para 45.
39 Shuttleworth (note 1 above) at para 96.
40 Though often attributed to a political speech by James Otis in 1761, the phrase seems to have
been used for the first time in a sermon by the Rev Jonathan Mayhew in Boston in 1750. Since then
it has become a ‘founding principle of parliamentary democracy’: Shuttleworth SCA (note 8 above) at
para 29.
41 Shuttleworth (note 1 above) at para 99.
42 Ibid at para 64.
43 M Bishop & J Brickhill ‘Constitutional Law’ 2015 (2) Juta’s Quarterly Review 1 at 2.
44 Shuttleworth (note 1 above) at para 64.
45 Ibid at para 46.
46 Ibid at para 95.
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C Delegation of Plenary Legislative Power
As Froneman J remarked, it ‘is difficult to conceive of a more comprehensive
divesting of legislative power from Parliament to the Executive than what is
contained in s 9 of the Exchanges Act’.47 Precisely because it occurred with such
shameless frequency before 1994, such divesting is not allowed now. Section 43 of
the Constitution vests the national legislative authority in Parliament, an elected
and deliberative body, and the principle that Parliament may not surrender too
much of that authority has been affirmed several times by the Constitutional
Court. In Executive Council, Western Cape Legislature48 the Court explained the
crucial difference between delegating authority to make subordinate legislation
and passing on plenary legislative power to another body. The power under
scrutiny in that case was a Henry VIII clause similar to s 9(3) of the Exchanges
Act, and the Court did not hesitate to strike it down.
But considerably less egregious delegations of legislative power have also been
found unconstitutional. An apposite case is Justice Alliance, where in terms of the
Constitution an Act of Parliament was required for the extension of the term of
office of any Constitutional Court judge – including the Chief Justice.49 Parliament
had chosen to give its power to the President by means of s 8(a) of the Judges’
Remuneration and Conditions of Employment Act 47 of 2001, and the President
had exercised the power by deciding to extend the term of the then Chief Justice.
The Constitutional Court found it ‘self-evident’ that the Act did not itself extend
the Chief Justice’s tenure, but rather surrendered the power to the President to do
so if he wished; and it held that this was simply not good enough.50
In Shuttleworth, however, the majority denied that the legislative scheme in
the case before it transferred plenary legislative power to the President. The
scheme, it said, merely allowed him to make regulations. One of his regulations
allowed the Minister to impose conditions on the exporting of capital, and the
Minister had imposed a condition in the form of the exit charge, so ‘[t]he trail
from the legislation to the regulations and to implementation is there’.51 But the
majority must have been well aware that a ‘trail’ cannot cure an excessive and
thus unconstitutional delegation of power, and its own lack of conviction in its
assertion is suggested by an additional point made by Moseneke DCJ: that even if
Parliament’s delegation of power was ‘conspicuously abundant’, it was justified by
the unique context of exchange control and the importance of protecting South
Africa’s currency.52 That point, too, was easily refuted by Froneman J, for s 224 of
the Constitution makes the protection of the currency the primary object of the
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Ibid at para 111.
Executive Council, Western Cape Legislature & Others v President of the Republic of South Africa & Others
[1995] ZACC 8, 1995 (4) SA 877 (CC) at para 51.
49 Justice Alliance of South Africa v President of the Republic of South Africa & Others [2011] ZACC 23, 2011
(5) SA 388 (CC)(‘Justice Alliance’).
50 Ibid at paras 52 and 53–69.
51 Shuttleworth (note 1 above) at para 67.
52 Ibid at para 68 et seq.
48

342

A CONSTITUTIONAL LAWYER’S NIGHTMARE

Reserve Bank – and s 225 expressly requires the bank’s powers and functions to
be determined by and exercised under an Act of Parliament.53
Froneman J would also have upheld the argument Shuttleworth made in his
cross-appeal: that contrary to the principle established in Dawood v Minister of Home
Affairs,54 s 9(1) and reg 10(1)(c) gave the Minister too much discretionary power
without any guidelines for its exercise, thus increasing the risk of an unconstitutional
exercise of power on his part. The majority rejected the Dawood argument as the
High Court had done, by pointing out that Dawood also acknowledged exceptions
to the general principle it laid down. It would be impossible, the majority held,
to enumerate factors in advance given the complexity of the exchange control
system and the need for ‘flexibility and speedy governance’ in the protection of
our currency.55
Froneman J disagreed with this piece of exceptionalism, and pointed out that
it had not saved the relevant legislation from constitutional invalidity in Dawood
itself.56 It is interesting, too, to contrast the majority’s reluctance here with the
Court’s cheerful reliance on the same Dawood principle in Gaertner,57 where it
contributed to the conclusion that provisions of the Customs and Excise Act 91
of 1964 were overbroad and unconstitutional.

D Subdelegation
Section 238 of the Constitution permits the delegation (really the further
delegation or subdelegation) of ‘any power or function that is to be exercised or
performed in terms of legislation’ to ‘any other executive organ of state’. But there
is a crucial proviso: the subdelegation must be ‘consistent with the legislation’
in question. So, even assuming it is constitutionally feasible to raise revenue by
means of subordinate legislation, express or implied authority must be found for
the further delegation of the power to raise it,58 a fortiori because the power is
of a legislative and thus far-reaching kind. Again, the need for such authority is a
fundamental principle that has readily been upheld by the Constitutional Court
in other contexts.59
The problem identified by Froneman J in Shuttleworth was that there was
really nothing to allow the President to subdelegate his power to the Minister.60
Regulation 10(1)(c) was not capable of conferring the necessary authority: there
53

Ibid at para 111 and note 139.
Dawood & Another v Minister of Home Affairs & Others; Shalabi & Another v Minister of Home Affairs
& Others; Thomas & Another v Minister of Home Affairs & Others [2000] ZACC 8, 2000 (3) SA 936 (CC)
(‘Dawood’).
55 Shuttleworth (note 1 above) at para 81.
56 Ibid at paras 113–114.
57 Note 26 above at para 7.
58 See, eg, Democratic Alliance & Another v Masondo NO & Another [2002] ZACC 28, 2003 (2) SA 413
(CC) at paras 21–22.
59 See, eg, Minister of Health & Another NO v New Clicks South Africa (Pty) Ltd & Others (Treatment
Action Campaign & Another as Amici Curiae) [2005] ZACC 14, 2006 (2) SA 311 (CC) at para 281; AAA
Investments (Pty) Ltd v Micro Finance Regulatory Council & Another [2006] ZACC 9, 2007 (1) SA 343 (CC)
at para 81 et seq in the judgment of Langa CJ.
60 Shuttleworth (note 1 above) at paras 115–120.
54

343

CONSTITUTIONAL COURT REVIEW

had to be something in the Act itself to authorise subdelegation of the power. And
the only contender in the Act, s 9(5)(a), did not do the trick either, as it merely
enabled the President to empower another person or body to make orders and
rules – a species of legislation necessarily subordinate to the already subordinate
legislative powers granted to the President by s 9(1).61 Yet another difficulty was
that the Minister had not, in any event, exercised his power by means of a properly
promulgated legislative instrument.62
Not surprisingly, the majority had no answer to these subdelegation arguments
beyond what it had already said about delegation more generally; and again, it
must have been plain to all that these fundamental deficiencies could not have
been cured by the existence of a ‘trail’.63

IV

Possible Explanations

In an eloquent and inspiring lecture on transformative adjudication, Moseneke
concluded that ‘the judiciary is commanded to observe with unfailing fidelity the
transformative mission of the Constitution’.64 It seems to me that the majority of
the Constitutional Court knowingly disobeyed that order in Shuttleworth – a case
that was, or ought to have been, about upholding the rule of law and the right to
lawful administrative action, and not about exchange control and its ‘exceptional
design in protecting the national currency’.65 (Nor was the case a ‘dispute about
taxation’, as asserted in the opening line of the majority judgment.66 Indeed, that
description seems somewhat perverse in view of the majority’s dogged insistence
that the exit charge was not a tax but a regulatory charge.)
While Froneman J correctly judged that ‘there should never be reason
for legislation by executive decree to be acceptable in one instance but not in
another’,67 the majority in Shuttleworth was evidently determined to treat the area
of exchange control as an exception to basic principles of constitutionalism that
the Court has applied unhesitatingly in other contexts. The majority effectively
held that legislation by executive decree is acceptable in this uniquely complex
and dynamic context, where the potentially catastrophic impact of capital exports
justifies a ‘special amplitude of regulatory power’.68 However, the reasoning the
Court used in support of its conclusion was far from convincing. Even if one
accepts the need for flexibility and quick decision-making on the part of the
Reserve Bank and the Minister, those things are not incompatible with fidelity
to the Constitution, and the suggestion that they are is dangerous because
it opens the door to exceptionalism in a range of other policy-laden contexts.
There are many other instances in which government agencies might need to
respond quickly, threats to national security being an obvious example. But in
61
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any event, as Bishop and Brickhill have pointed out, requiring a proper legislative
foundation for the exit charge would not in the slightest have prevented the
authorities from taking speedy action to protect the currency.69 I would suggest
that formulating guidelines for the exercise of broad discretionary power would
not necessarily prevent flexibility and speed either: it might even help to promote
them. The wisdom of having such referents in place was something the Court
seemed to accept in an earlier case concerning exchange control, Armbruster v
Minister of Finance.70 There it added that public officials must be governed by the
Constitution ‘always and in every sphere’,71 a proposition that has indeed been stated
or implied countless times by the Court.
Are there any other factors, then, that could help to explain the Court’s
willingness to compromise this basic principle in Shuttleworth? Could the Court’s
judgment have been clouded by the fear of a flood of similar claims against the
National Revenue Fund? Or, less worthily and more worryingly, could it have
been influenced by reluctance to find for a billionaire who had chosen to leave
the country?
The first concern was expressly considered but quickly dismissed by the SCA.
Navsa ADP and Ponnan JA, having held the facts to be appropriate for the
condictio indebiti, thought that
[h]aving regard to the time that has elapsed between the commencement of the dispute
between Shuttleworth and the Reserve Bank and the abolition of the 10% levy more than
three years ago, there is no danger of a flood of similar claims.72

However, the Constitutional Court evidently thought differently, presumably
because it did not limit itself to that particular remedy and the associated
prescription period of three years. After all, the 1996 Constitution opens up other
restitutionary possibilities underpinned by the broad remedial discretion in s 172(1)
(b); and the Prescription Act 68 of 1969 contemplates a range of longer periods,
most notably a period of 30 years in respect of taxation.73 These prospects were
not specifically canvassed in the majority judgment, but the danger of a flood
of similar claims was acknowledged in a general manner quite early on. When
dealing with the issue of leave to appeal, Moseneke DCJ noted that the outcome
of the case had possible consequences for other potential claimants, and that
claims against the state might run into billions – perhaps even R2,9 billion, the
total amount raised by the exit charge since its inception in 2003.74 Some might
say that R2,9 billion is not too much to pay for the rule of law, others that the
69
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rule of law ought not to be sacrificed at any price. Still, the possible flood must
have been an arresting thought, for South Africa is a country of limited financial
resources and there are many urgent calls on the public purse.
On the other hand, s 172(1)(b) also offered possible solutions to the problem:
the Court could have prevented a flood of claims by limiting the retrospective
effect of its declaration of invalidity of the exit charge, or by suspending it. While
Bishop and Brickhill do not discuss the problem of other potential claimants, they
do suggest that suspension would have been a way to avoid giving Shuttleworth
a ‘windfall’ if the Court had been so minded.75 That seems to me an odd way
of describing money that belonged to Mark Shuttleworth and had been taken
from him by the state in a manner that was, at best, constitutionally suspect –
but that aside, Bishop and Brickhill make an important point. As Jafta J said in
Mvumvu v Minister for Transport, when pondering a just and equitable remedy the
courts are obliged to take into account not only the interests of those whose
rights have been violated but also the interests of good government.76 In that
case the evidence showed that an order with unlimited retrospective effect would
increase the liability of the Road Accident Fund by about R3 billion. The Court
accepted that this would likely have a crippling effect on the fund, and tailored
its order accordingly: it suspended its declaration of invalidity for a period to give
Parliament a chance to fix the defect and, in the event of Parliament’s failing to
do so, limited the retrospective effect of the declaration to a certain category of
claims.77
In short, Mvumvu gives particular scope for ameliorating orders of invalidity
where they would otherwise have ‘serious budgetary implications’,78 and there
seems no reason why the Court in Shuttleworth should not have relied on it. There
was no need to find against the complainant in order to prevent a flood of similar
claims.
That leaves the billionaire factor. Is it possible that, notwithstanding the
importance of the constitutional principles at stake, the Court’s view of the case
was significantly influenced by the identity and circumstances of the complainant
himself? The doors of the Constitutional Court are, we have been assured, ‘open
to all’,79 and from its earliest days the Court has stressed that everyone is protected
by the constitutional order. As was said in Makwanyane, in relation to the sentencing
of cold-blooded killers, ‘[i]t is only if there is a willingness to protect the worst
and weakest amongst us, that all of us can be secure that our own rights will be
75 Bishop & Brickhill (note 43 above) at 3. The idea of a ‘windfall’ alludes to Fose v Minister of Safety
and Security [1997] ZACC 6, 1997 (3) SA 786 (CC), where the term appears several times in the majority
judgment of Ackermann J; see also Van Heerden (note 35 above) at para 39.
76 Mvumvu & Others v Minister for Transport & Another [2011] ZACC 1, 2011 (2) SA 473 (CC)(‘Mvumvu’)
at para 49.
77 Ibid at paras 50–57.
78 Ibid at para 52, and see further M du Plessis, G Penfold & J Brickhill Constitutional Litigation (2013)
118–120.
79 Sachs J in Fuel Retailers Association of Southern Africa v Director-General: Environmental Management,
Department of Agriculture, Conservation and Environment, Mpumalanga Province, & Others [2007] ZACC 13,
2007 (6) SA 4 (CC) at para 109, remarking on the irony that the first invocation of the rights to
environmental justice came ‘not from concerned ecologists’ but from ‘an organised section of an
industry frequently lambasted … for spawning pollution’.
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protected’.80 However, an open door does not guarantee a successful outcome,
and in other contexts there is evidence of the Court’s preference for the right kind
of applicant or victim.
Some of the clearest evidence of such a preference has emerged from challenges
based on the rights to equality. Now, that is admittedly an area in which the
circumstances of the individual applicant have special legal relevance under
the test set out in Harksen.81 In particular, when a court has to decide whether
discrimination has an unfair impact, the Harksen test requires it to consider factors
including the position of the complainant in society and whether the group of
which he or she is a member has been the victim of past discrimination. However,
Pieterse argues convincingly that in equality cases the Court has sometimes
focused excessively on the circumstances or characteristics of the individual
applicant before it when judging the constitutionality of law or conduct, and that
the Court has definite ideas about who is worthy of protection under s 9(3) of the
Constitution.82 Indeed, his survey of the equality cases suggests that
an applicant’s chances of success are significantly enhanced where she displays all or
some of the features of ‘appropriate victimhood’ … ie where she is the ‘typical’ victim of
discrimination, is economically vulnerable, is untainted by criminality or perceptions of
immorality and finds herself in a predicament beyond her individual control.83

To mention some of the better-known examples offered by Pieterse,84 the equality
claims of white men, members of the ‘oppressor class’, failed in cases including
Hugo,85 Walker86 and Van Heerden;87 and the economic privilege of the various
claimants may well help to explain the outcome in cases such as Harksen, Walker,
Van Heerden and Robinson.88 The unsuccessful claimants in Hugo and Jordan89 were
regarded as having effectively caused their own plight by engaging in criminal
and/or immoral conduct, while the applicant in Robinson evidently did the same
by opting not to marry.90

80 S v Makwanyane & Another [1995] ZACC 3, 1995 (3) SA 391 (CC) at para 88. Two judgments
described the crimes as cold-blooded: Kentridge AJ at para 203 and O’Regan J at para 319.
81 Harksen v Lane NO & Others [1997] ZACC 12, 1998 (1) SA 300 (CC)(‘Harksen’).
82 M Pieterse ‘Finding for the Applicant? Individual Equality Plaintiffs and Group-Based
Disadvantage’ (2008) 24 South African Journal on Human Rights 397, and see also C Albertyn ‘Gendered
Transformation in South African Jurisprudence: Poor Women and the Constitutional Court’ (2011) 22
Stellenbosch Law Review 591, 602.
83 Pieterse (note 82 above) at 405. One of Pieterse’s conclusions is that the courts should guard
against ‘formalistic approaches to equality adjudication that blind them to either the particularity
or the generality of difference, or that are premised on problematic understandings of disadvantage,
constitutional morality and appropriate victimhood’ (at 424).
84 Ibid at 401–405.
85 President of the Republic of South Africa & Another v Hugo [1997] ZACC 4, 1997 (4) SA 1 (CC)(‘Hugo’).
86 City Council of Pretoria v Walker [1998] ZACC 1, 1998 (2) SA 363 (CC)(‘Walker’).
87 Van Heerden (note 35 above).
88 Volks NO v Robinson & Others [2005] ZACC 2, 2005 (5) BCLR 446 (CC)(‘Robinson’).
89 S v Jordan (Sex Workers Education and Advocacy Task Force & Others as Amici Curiae) [2002] ZACC 22,
2002 (6) SA 642 (CC)(‘Jordan’).
90 Robinson (note 88 above). Albertyn (note 82 above) suggests at 602 that the Court’s discomfort
with women who fall outside ‘the traditional norms of wife and mother’ is a better explanation of the
result in both Jordan and Robinson than the relative privilege of the claimants in those two cases.
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Shuttleworth was not, of course, a challenge based on equality, except to the
extent that the case resonated with equality before the law – and that, one might
suppose, is intrinsically a less hazy or contentious area than unfair discrimination
or affirmative action, and commensurately less likely to be affected by judicial
preferences of this kind. Indeed, I would argue that there was nothing remotely
hazy or contentious about the issues in Shuttleworth: as we have seen, the case
was about some of the most fundamental and incontrovertible principles of our
constitutional order. Still, it is difficult to imagine a more privileged and less
vulnerable applicant than Mark Shuttleworth. It would also have been particularly
easy for the Court to blame the victim91 in this instance: to see him as the author
of his own predicament and, worse, as tainted by self-interest, given that his sole
reason for emigrating was to break free of South Africa’s restrictive exchange
control system.92 Could it be that an enormously wealthy, self-interested white
male who had caused his own predicament was the least likely kind of applicant
to elicit the Court’s empathy?
It would be shocking if this were even part of the explanation for the outcome
in Shuttleworth, for in general the courts’ judgments about constitutionality are not
supposed to be influenced by such considerations. Indeed, in Ferreira v Levin we
were told that the inquiry into constitutionality is ‘necessarily’ an objective one
that cannot and does not depend on the individual circumstances of one of the
parties to a dispute.93 But that was long ago, and since then Afriforum has stripped
us of some of our fonder illusions – for the majority approach in that case goes
so far as to suggest that there may be complainants unworthy of constitutional
protections, or ‘constitutional outcasts’.94 There Froneman J again dissented, and
this time Cameron J joined him in warning the rest of the Court that ‘[i]t is not
consonant with the values of the Constitution to deny constitutional protection
to people because of the content of their beliefs, views and aspirations’.95
Likewise, it cannot be consonant with the values of the Constitution to deny
constitutional protection to people on account of their privilege, even if that
privilege is immense. Yet a willingness to adjust the standards of constitutionality
depending on the worthiness of the victim concerned would be chillingly
consonant with what Woolman has identified as the Court’s growing penchant
for outcomes-based decision-making96 and the ‘individuation’ of cases:97 a
strategy that gives the Court ‘licence to decide each case as it pleases, unmoored
from its own precedent’, and to ‘sit as a court of equity’.98 It would accord with
91 See Pieterse (note 82 above) at 417, where he refers to some of Albertyn’s earlier observations on
this theme.
92 See Shuttleworth (note 1 above) at para 1.
93 Ferreira v Levin NO & Others; Vryenhoek & Others v Powell NO & Others [1995] ZACC 13; 1996 (1)
SA 984 (CC) at para 26.
94 Tshwane City v Afriforum & Another [2016] ZACC 19, 2016 (6) SA 279 (CC)(‘Afriforum’) at para 134
in the dissenting judgment of Froneman and Cameron JJ.
95 Ibid at para 159.
96 S Woolman ‘The Amazing, Vanishing Bill of Rights’ (2007) 124 South African Law Journal 762 at
762.
97 S Woolman ‘On Rights, Rules, Relationships and Refusals: A Reply to Van Marle’s “Jurisprudence
of Generosity”’(2007) 18 Stellenbosch Law Review 508 at 521.
98 Woolman ‘Amazing, Vanishing’ (note 96 above) at 763.
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Scott’s description of ‘result-driven jurisprudence: apparently socially progressive,
claimant-centred decisions’ that are not necessarily supported by the actual rules.99
It would resonate with the insistence on ‘real justice’ and ‘substantive justice’ that
drove the majority approach in Afriforum.100 And so far I have not been able to
think of a more plausible explanation for the extraordinary majority judgment in
Shuttleworth – though, for the sake of untroubled sleep, I hope I am wrong.

99 H Scott ‘The Death of Doctrine? Private Law Scholarship in South Africa Today’ in J Basedow.
H Fleischer & R Zimmermann (eds) Legislators, Judges, and Professors (2016) 223 at 245.
100 Afriforum (note 94 above) at paras 18 and 41 in the majority judgment of Mogoeng CJ.
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