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I IntroductIon

Klaase & Another v van der Merwe NO & Others (‘Klaase’) illustrates the continued 
invisibility of women like Ms. Elsie Klaase and their particular human rights 
concerns to the Justices of the Constitutional Court1 and aptly reflects how the 
absence of female and feminist judges on the Court may contribute to the gender 
invisibility and (in)sensitivity – and quality – of its judgments in matters involving 
the plight of poor, black women in particular.2 The Klaase Court was asked to 
interpret the definition of ‘occupier’, as it appears in the Extension of Security 
of Tenure Act (ESTA),3 to include female farmworkers like Ms. Klaase.4 Despite 
having all the necessary information and resources at its disposal, the Court 
failed to adopt the constitutionally mandated5 feminist analysis6 of Ms. Klaase’s 
circumstances, thereby significantly limiting the judgment’s transformative 
potential. 

In a judgment totalling 68 paragraphs, the majority of the Court ruled that 
Ms. Klaase did qualify as an occupier in terms of ESTA and should have been 
joined to the eviction proceedings that could result in her eviction. Despite finding 
in Ms. Klaase’s favour, the Court considered the rights to dignity and equality in 
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1 [2016] ZACC 17, 2016 (6) SA 131 (CC), 2016 (9) BCLR 1187 (CC).
2 C Albertyn ‘Gendered Transformation in South African Jurisprudence: Poor Women and the 

Constitutional Court’ (2011) 22 Stellenbosch Law Review 591, 599.
3 Act 62 of 1997 s 1.
4 Klaase (note 1 above) at 1–2.
5 Section 39(2) of the Constitution requires that, ‘[w]hen interpreting legislation … every court, 

tribunal or forum must promote the spirit, purport and objects of the Bill of Rights’. This includes 
promoting the founding values of the Constitution, specifically human dignity, the achievement of 
equality, non-racialism and non-sexism. 

6 By feminist analysis we mean an analysis that understands ‘that all sexist thinking and action is the 
problem, whether those who perpetuate it are female or male, child or adult’; an analysis that includes 
an understanding of systemic institutionalised sexism and consequently approaches gender inequality 
as a result of a patriarchal system, which, if not challenged in its entirety, cannot be successfully 
eradicated. B Hooks Feminism is for Everybody: Passionate Politics (2000) 1.
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only one paragraph7 at the very end of the judgment when rebuking the Land 
Claims Court for its use of offensive terminology. It paid no attention to the 
submissions of the amicus curiae by the Women on Farms Project, a community-
based women’s advocacy group and made no mention of Ms. Klaase’s rights 
to land and security of tenure, or of the specific significance and importance 
of a gendered understanding of the discriminatory history of black8 women 
farmworkers or their present-day challenges in the face of endemic evictions. 
Worse still, the minority judgment of Zondo J, supported by three other male 
Justices, disturbingly reinforces gender-based stereotypes in its reasoning and 
examples, and crudely supports the Land Claims Court’s sexist characterisation 
of Ms. Klaase’s occupation on the farm. Subsequently, it concludes that after 
more than 30 years of living and working on the farm, Ms. Klaase has no legal 
right to continue to stay there except ‘through’ or ‘under’ her husband.9 

This failure of the Court to appropriately adjudicate female farmworkers’ rights 
to land was anticipated by Cheryl Walker as early as 1997 when compiling case 
studies on female farmworkers’ land rights:

At the macro-legal level, the principle of gender equality in the South African Constitution 
needs to be given substance, if land reform projects are to succeed in the face of strongly 
entrenched patriarchal institutions and attitudes on the ground. This will require a 
Constitutional Court committed to the principle of gender equality and the difficult task of applying it, and 
not simply a court embellished with a couple of female judge[s].10

Sadly, neither the composition of the Court in Klaase nor its constitutionally 
inadequate approach to cases brought by poor, black women is exceptional. The 
adjudication of the rights of female farmworkers to land is not the only instance 
in which women’s gendered and other intersecting identities and circumstances 
have disappeared in the Court’s analyses of their cases. Other examples include 
the renowned cases of Irene Grootboom11 and the valiant female, HIV-positive 
Treatment Action Campaign members.12 More recently, the Court completely 
ignored a full amicus submission on the gendered nature of the provision of 

7 Klaase (note 1 above) at 66. 
8 Although Ms. Klaase was classified as a ‘coloured’ women, in terms of the Population 

Registration Act, 1950 and in some ways benefitted from this classification, in comparison to 
black Africans (then defined as natives), we have chosen to use the term ‘black’ in the broad 
sense to comprise black African, coloured, Indian and Asian women and women identifying 
as Khoi or San to include all women who, due to laws of colonialism and apartheid or custom, 
were (and still are) ‘politically, economically and socially discriminated against as a group in the 
South African society’ and therefore suffer multiple grounds of discrimination. Bantu Stephen 
Biko The Definition of Black Consciousness (1971), available at http://www.sahistory.org.za/archive/
definition-black-consciousness-bantu-stephen-biko-december-1971-south-africa

9 Klaase (note 1 above) at 141.
10 C Walker ‘Cornfields, Gender and Land’ in S Meer (ed) Women, Land and Authority Perspectives from 

South Africa (1997) 72 (emphasis added).
11 Government of the Republic of South Africa & Others v Grootboom & Others [2000] ZACC 19, 2001 (1) 

SA 46 (CC); 2000 (11) BCLR 1169 (CC)(‘Grootboom’).
12 Minister of Health & Others v Treatment Action Campaign & Others (No 1) [2002] ZACC 16, 2002 (5) 

SA 703 (CC), 2002 (10) BCLR 1075 (CC)(‘TAC 1’ ); and Minister of Health & Others v Treatment Action 
Campaign & Others (No 2) [2002] ZACC 15, 2002 (5) SA 721 (CC), 2002 (10) BCLR 1033 (CC)(‘TAC 2’).
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temporary housing in Dladla.13 Except for Dladla, the Court decided these cases 
with a bench that had at most two women Justices.14 In Klaase, out of ten Justices 
only one was a woman.

Twenty years later, the Court consistently met Walker’s dire expectations in 
relation to cases brought by poor, black women more generally since there is no 
indication in the three judgments that the Court is ‘committed to the principle of 
gender equality and the difficult task of applying it’.15 It would appear then that 
the Court is short of both female and feminist Justices and that its decisions reflect 
this reality.16 A constitutionally compliant, feminist approach to Ms. Klaase’s case 
would have taken her identity, circumstances and submissions as a starting point 
through which to understand the struggles she and similarly situated poor, black 
women farmworkers face. This is where we begin.

II  ms. klaase and her arduous journey to the constItutIonal 
court

Ms. Klaase is a seasonal farmworker who has spent more than three decades 
packing fruits and pruning trees on Noordhoek fruit farm in the vicinity of 
Clanwilliam in the Western Cape. She is likely to have done so for up to six 
months of each year between November and April, the hottest time of year in 
the Western Cape. During other periods she will have worked on demand.17 
Ms. Klaase was born on a neighbouring farm and had moved onto Noordhoek 
farm both to work and to live with her then future husband Mr. Jan Klaase. In 
addition to working on the farm consistently during this period, Ms. Klaase cared 
for her and Mr. Klaase’s children and grandchildren who also grew up on the 
farm.

In January 2010, after 38 years of working on the farm on which his father had 
also toiled, Mr. Klaase was dismissed from his job after a disciplinary hearing 
that was initiated because of him being absent from work and absconding from 
his duties. Mr. Klaase allegedly also had a long history of ‘inappropriate conduct’ 
on the farm. As he failed to attend his disciplinary hearing he stood accused of 
a ‘bad temper, rudeness and disrespect for authority’.18 At no stage during her 
three decades of living and working on the farm was Ms. Klaase accused of any 

13 Dladla & Another v City of Johannesburg & Others [2017] ZACC 42, 2018 (2) SA 327 (CC), 2018 (2) 
BCLR 119 (CC)(‘Dladla’); TF Hodgson ‘Constitutional Court Encourages Change In Attitude Towards 
Joburg’s Urban Poor’ The Daily Vox (7 December 2017), available at http://www.thedailyvox.co.za/
constitutional-court-encourages-change-attitude-towards-joburgs-urban-poor-tim-fish-hodgson/.

14 In Grootboom: of the 11 Justices, two were female, nine were male (including one acting male 
Justice); and in TAC 1 and 2: of the 11 Justices, one was female, ten were male (including two acting 
male Justices). In Dladla: of the 11 Justices, four were female, seven were male (including one acting 
male Justice).

15 Albertyn (note 2 above) at 591.
16 This, despite an improvement in the appointment of women (both permanent and acting) to the 

Constitutional Court in recent years. At the time of writing, three of the Court’s permanent members 
– Khampepe J, Theron J and Mhlanthla J – are women.

17 M Visser ‘Going Nowhere Fast? Changed Working Conditions on Western Cape Fruit and Wine 
Farms: A State of Knowledge Review’ (2016) Working Paper 41 Poverty Land and Agrarian Studies, UWC 
and the Centre of Excellence on Food and Security.

18 Klaase (note 1 above) at para 12.
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misconduct or subject to any disciplinary proceedings. Neither did she agree to 
vacate her home of more than 30 years nor was she offered or awarded any form 
of compensation. The owner of Noordhoek farm initiated eviction proceedings 
against the entire Klaase family in terms of ESTA in October 2010 by notifying 
only Mr. Klaase. In January 2014, without ordering the joinder of Ms. Klaase 
to the proceedings, the Clanwilliam Magistrates Court ordered the eviction of 
Mr. Klaase ‘and all those occupying through him’.19 

In March 2014, on automatic review,20 the Land Claims Court confirmed this 
eviction order. It refused Ms. Klaase’s application to be joined to the proceeding 
(fearing the eviction of herself and her family) effectively concluding that, despite 
her impending eviction, Ms. Klaase had no direct and substantial interest in the 
matter because she was merely a ‘resident’21 on the farm and only occupied the 
premises ‘as a result of her marriage to the respondent’.22 The Supreme Court 
of Appeal (SCA) dismissed Ms. Klaase’s written application for leave to appeal 
without even setting the matter down for hearing.

On appeal to the Constitutional Court Ms. Klaase clarified that her 
circumstances were not unique and that many women working on farms were 
treated similarly and evicted from their homes without having an opportunity 
to defend themselves in court. Indeed, in a string of cases dating back to at 
least 1999, and presumably many more situations which never made it to court, 
similarly situated women had been evicted with the Land Claims Court’s approval 
despite their protestations and attempts to be heard.23 In order to ensure that 
the Constitutional Court comprehended the depth and breadth of the gender 
dynamics of Ms. Klaase’s case, the Women on Farms Project, represented by the 
Women’s Legal Centre, was admitted as an amicus curiae to the proceedings.24 
Two female advocates acting for the Women on Farms Project implored the 
Court to find that as a result of the historical structure of the farmer-farmworker 
relationship, exemplified by both farmers’ conduct and the Land Claims Court’s 
consistent anti-constitutional25 interpretation of ESTA, Ms. Klaase and the 
many similarly situated women farmworkers faced violations of their rights to 
dignity, equality and security of tenure. Despite this context being put before the 
Constitutional Court, as we shall see, it seems to have disregarded Ms. Klaase’s 
identity as a black woman – and the substantial consequences attached to this 

19 Ibid at 9.
20 In terms of ESTA s 19(3).
21 Van Der Merwe & Another v Klaase; In re: Klaase v Van Der Merwe & Others [2014] ZALCC 15 at para 

24.
22 Ibid at para 25.
23 J Pienaar & K Geyser ‘ “Occupier” for Purposes of the Security of Tenure Act: The Plight of 

Female Spouses and Widows’ (2010) 73(2) Tydskrif vir Hedendaagse Romeins-Hollandse Reg 248.
24 The Women on Farms Project is a membership based organisation and legally formed trade 

union, Sikhula Sonke, which has seven branches and more than 3 500 members, drawn from more 
than 120 farms in the Western Cape.

25 We use the term unconstitutional to describe a position which conflicts with provisions of the 
Constitution and is therefore unlawful. We use the term anti-constitutional to describe a position 
which reveals the author’s own prejudice sufficiently to indicate that the view held is not only unlawful 
but also illustrative of a world view that is alien to – and fundamental opposed to – the Constitution’s 
rights, values and purpose.
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reality – as irrelevant to judicial consideration. Before we briefly describe why this 
context is so crucial, we explain why a feminist approach to the Constitution and 
Ms. Klaase’s case is constitutionally required. 

III  a femInIst constItutIon: What does It mean for Women 
lIVIng and WorkIng on farms?

In order to fully comprehend Ms. Klaase’s position, it is necessary to understand 
the context of historical and present-day exploitation of both farmwork in the 
Western Cape generally, and the exploitation of women working on farms in 
particular. This approach, we suggest, is not only of academic interest, but a 
necessary analysis for the Court to undertake in order to comply with South 
Africa’s feminist Constitution and consistent with the approach that the Court 
has eagerly followed when dealing with socio-economic rights cases in which race 
is a relevant consideration.

A A Feminist Constitution and Women on Farms

Elsewhere we have made a historical, textual and purposive argument that the 
South African Constitution does not only outlaw sexism but is also animated by 
a feminist approach to gender equality.26 We contend that:

The widespread and basic failure to understand, acknowledge and empathise with 
women regarding significant barriers to their ‘full and equal enjoyment of all rights and 
freedoms’ is part of a larger failure to internalise the realities of gender and commit to the 
constitutional pursuit of gender equality. It also falls short of the constitutional necessity 
to treat people with ‘care and concern’ and does not embody the Constitution’s call to 
recognise past and present injustices.27

In attempting to produce a conceptual framework for an approach to the 
Constitution that would comply with its radical commitment to gender equality, 
we argue that the only ideological perspective and approach that will suffice is 
feminism. By feminism we mean ‘a movement to end sexism, sexist exploitation, 
and oppression, a struggle that includes efforts to end gender discrimination and 
create equality’;28 an approach to gender that is intersectional, acknowledging that 
different intersecting identities may compound the effects of discrimination.29 
However, while the Constitution is feminist and requires such an intersectional 
approach to identification of issues, interpretation and adjudication,

[o]ther than this core meaning of feminism, we do not seek to promote any one particular 
feminist ideology over another. Indeed, it would be undesirable to provide any definition 
of the specific, South African feminist approaches that ought to be followed when 
interpreting the Constitution; this is properly and primarily the task of feminist social 

26 M Hunter, TF Hodgson & C Thorpe ‘Women are not a Proxy: Why the Constitution Requires 
Feminist Judges’ (2015) 31 South African Journal on Human Rights 579, 581.

27 Ibid.
28 Hooks (note 6 above) at viii, 1 and 62.
29 K Crenshaw ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 

Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) The University of Chicago 
Legal Forum 139.
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movements themselves. In turn, these movements must inform the approaches of state 
officials, including judges undertaking interpretative exercises and the JSC in applying 
section 174 of the Constitution.30

When illustrating the significance of the feminist Constitution in its application 
to the interpretation of ESTA and lives of poor, black women on farms such 
as Ms. Klaase, we are mindful of the intersecting forms of discrimination they 
face in their daily lives. This approach is consistent with Walker’s argument that 
women cannot be seen as one unstratified group admitting no difference, and 
her warning that gender should not be treated as an ‘unquestioned proxy for 
women’.31 She notes that, particularly in the context of land reform and property 
rights, ‘gender-based discrimination is usually not seen as a main concern’.32 It is, 
she states, often superseded in importance by race. And this, despite the fact that 
poor, black women like Ms. Klaase are poor and black and women simultaneously 
and experience the consequences of all three realities – gender, race and class – in 
the context of evictions in terms of ESTA.

Two further considerations are important in this context. Firstly, farm owners 
in the Western Cape have historically been and remain overwhelmingly white33 
and male and farmworkers remain overwhelmingly coloured and black African.34 
Secondly, women living and working on farms are bound to at least two significant 
patriarchal relationships – the relationship with their male partners and the 
relationship with the farm owner – that are both affected by the interaction 
between their economic positions, their gender and their race.35 

A commitment to a feminist Constitution implies a commitment to doing 
the difficult, complex, emotional and intellectual work involved in determining 
what these two patriarchal relationships mean for women in the position of 
Ms. Klaase. We suggest that it means accepting that the experiences, needs and 
rights of women living and working on farms cannot simply be assumed to mirror 
those of men and that this may be even more so when those men are their husbands. 
Before turning to the judgments of the Klaase Court to see how they fail to do so, 
it is necessary to provide, briefly, the context of the exploitation of farmworkers, 
most particularly women farmworkers.

30 Hunter, Hodgson & Thorpe (note 26 above) at 585. 
31 C Walker ‘Elusive Equality: Women, Property Rights and Land Reform in South Africa’ (2009) 

25 South African Journal on Human Rights 467, 479.
32 Ibid at 481.
33 C Walker & A Dubb ‘Fact Check No 1: The Distribution of Land in South Africa: An Overview’ 

(2009) Poverty Land and Agrarian Studies, available at http://www.plaas.org.za/sites/default/files/
publications-pdf/No1%20Fact%20check%20web.pdf (stating that, ‘today there are under 40,000 
farming units covering about 67 per cent of the country (Stats SA 2009). The agricultural quality of 
this land varies, with only 13 per cent classified as arable and over a third located in the arid Northern 
Cape where just 2 per cent of the population resides. Most farmers are white but small numbers of 
blacks with access to capital are acquiring land through the market independently of land reform.’)

34 Ibid.
35 Visser (note 17 above) at 18 and 34–35.
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B Farmworkers in the Western Cape

Farmwork in the Western Cape originates in slavery.36 It emerged during the 
colonisation of South African land and broader subjugation of black people 
originally living on it. Black people were dispossessed of their land by white 
settler colonialists and then forced to make this stolen land work productively for 
them. Later on, the apartheid government manipulated and stringently enforced 
pass laws to fill prison camps on farms, ensuring a constant supply of workers to 
farms under conditions that were described as ‘akin to slavery’.37

In the 1930s and the 1940s the migration of labourers from farms to mines 
or urban areas resulted in a shortage of farm labour reaching crisis point.38 Most 
town and city labour was drawn from the ‘Reserves’ but by 1939, farms had 
become the source of cheap (black) labour for the mines and factories.39 The 
South African Agricultural Union (SAAU) lobbied the state to apply Chapter 
IV of the Native Trust and Land Act, 1936;40 exercise control over unemployed 
‘Natives in location’; revise the recruitment of ‘Native labour for mines and for all 
public works’; and strictly enforce the pass laws and the Native Urban Areas Act, 
1923.41 While the farm owners mostly benefited from the legislative changes, 
their demands for stricter enforcement of influx-control regulations backfired.42 
By the 1970s the strict enforcement made it increasingly difficult for Western 
Cape farmers to find enough cheap black African labour.43 As a result, farmers 
used mostly coloured labourers.44

An increase in the urbanisation of coloured workers in search of higher wages 
and less harsh working conditions, combined with the loss of prison labour due to 
the closure of prisons and the increase in construction jobs added to the demand for 
farm labour in the Western Cape.45 Their ‘alternative’ job opportunities resulted 
in coloured workers being reluctant to accept permanent farmworker positions 
unless it included housing.46 At the same time, packhouse owners had developed 
new packing methods, requiring less-skilled workers, so they employed unskilled 
coloured women (and girls) to replace white women.47 This lead to a shortage of 
temporary women (and men) farmworkers to harvest fruits during the picking 
seasons.48 In addition, South Africa was experiencing a period of slow economic 
growth and a series of economic recessions.49 Consequently, farm owners decided 

36 Ibid at 1; B Atuahene We Want What’s Ours: Learning from South Africa’s Land Restitution Program 
(2014) 7.

37 A Cook Akin to Slavery: Prison Labour in South Africa (1982). See generally also R First Exposure!  
The Farm Labour Scandal (1959).

38 Walker & Dubb (note 33 above) at 5.
39 Ibid.
40 Chapter IV aimed to further control the land that black people were allowed to reside on.
41 Walker & Dubb (note 33 above) at 5.
42 Ibid at 6.
43 Ibid. 
44 Ibid.
45 Ibid at 6–7.
46 Ibid at 7. 
47 Ibid.
48 Ibid.
49 Ibid at 4.
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to tie housing to employment to secure male farmworkers employment and 
ensure permanent, seasonal, cheap labour of the male farmworker’s partner and 
dependants.50 

Moreover, and importantly, women and other dependants were not merely 
optional extras. Farmers made the employment of male farmworkers conditional 
on the employment of their family members.51 Thus, housing was not offered to 
male farmworkers like Mr. Klaase as a kindness, with women like Ms. Klaase, 
having the option to work and earn additional income, if they felt it necessary. 
Rather, women like Ms. Klaase and their children were forced into employment 
as part of the husband’s employment contract, which was in turn bound to the 
whole family’s access to housing.52 In fact, this created indentured labourers out 
of entire families since women and children could only work elsewhere with the 
permission of the farmer.53 This summarises the situation on farms in South 
Africa during the time Mr. and Ms. Klaase both started working on the farm 
and the context in which the farm owner’s building of houses on his farm for 
Mr. Klaase’s father and later Mr. Klaase must be understood.

The effect of land dispossession coupled with extremely oppressive working 
environments for farmworkers could be described as a construction of a 
‘patriarchal’ relationship between farmer owners and farmworkers in general.54 
This particular dynamic compounds the dehumanisation and infantalisation of 
black people, which, as Bernadette Atuahene describes, was a component part 
of land dispossession in South Africa more generally.55 Part of the deliberately 
designed patriarchal relationship was ensuring that farmworkers were fully 
socially and economically reliant on farmers for their livelihoods, including 
wages, food and, most importantly for this context, land and housing on the 
farm upon which they worked. It is crucial that the landlessness of farmworkers 
and their reliance on farmers for land and housing is understood in this, its 
proper historical context. Understanding this subjugation through the creation of 
relationships of total dependence is essential for comprehending the nature of the 
relationships between Ms. Klaase and Mr. Klaase and Noordhoek farm.

C Compounding Exploitation: The Position of Women on Farms

Unlike men, who as the ‘primary’ employees of the household were offered full 
time employment by farmers, women largely became ‘seasonal labourers’. Thus, 
women’s employment on farms was often recognised and regularised through their 
male counterparts. The expected additional gendered labour such as pregnancy, 
raising and feeding children, cooking for the husband and taking care of the 

50 Ibid at 7.
51 Ibid.
52 Ibid at 7–8. At the time, child labour was common, especially during the holiday season and 

given the lack of high school for coloured and black African children it was common for children to 
start working on farms once they completed primary school, as did Ms. Klaase, who left school at 
standard 4 (grade 6).

53 Ibid at 8.
54 M Visser (note 17 above) at 1.
55 Atuahene (note 36 above) at 12 and 31–32.
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home is typically unacknowledged. As seasonal workers, women’s employment 
was less secure and significantly lower paid. Most importantly, housing on farms 
was only allocated to permanent, rather than seasonal workers, thus cementing 
women farmworkers’ reliance not only on farm owners but also on their male 
partners. Thus, while a woman’s father, husband, brother or even a son who she 
carried in her womb, gave birth to and raised would eventually be considered 
a ‘primary’ employee and occupier, by and large, women remained seasonal 
workers with tenuous occupation rights. As a result, women were subjected to the 
whims of two patriarchal relationships: the relationship between themselves as 
farmworkers and the farmer, and their own relationships with their male partners. 
Their security of tenure relied on the maintenance of both of these relationships. 
Indeed, as Ms. Klaase’s case shows, the maintenance of a third relationship, the 
relationship between her husband and the farm owner, might also be decisive in 
determining a woman’s occupation in her home and employment in her long-
term work place. 

Following the legal end of apartheid and the enactment of the Constitution, 
the South African government developed a land reform policy to secure tenure 
for black persons, to provide restitution of land or compensation, and to address 
issues of gender inequality and promote women’s rights.56 However, various 
studies show that not much has changed and that women have not been well 
served by the various land reform policies implemented since 1994. They are 
still commonly employed as seasonal workers with no labour rights, are paid 
poorly, have no independent access to housing, already have young children to 
care for and are dismissed if they become pregnant. As five women57 from the 
Seasonal Farm Worker Structures explained, ‘[w]e are vulnerable on the farms. 
Our labour rights are not recognised. Because we are seasonal workers our work 
is not considered work, and we are not considered workers.’58

In 2012, nearly 20 years after the end of apartheid, farmers in the Western Cape 
were earning as little as R69 a day for a shift of 12 hours or more.59 In August 
of that year, a farmworkers strike, organised and led primarily by women, began 
in the Western Cape.60 The demands made by striking workers included wage 
increases of over 100 per cent to R150 per day for an eight-hour working day, 
equal pay for women, maternity leave, rent-free housing under improved living 
conditions and a moratorium on evictions.61 A recently released documentary, 
Bitter Grapes – Slavery in the Vineyards,62 shows that even after the strikes, little 

56 S Meer No-one Should Be Oppressed: Writing about our Lives and Struggles (2014) 45.
57 Bettie Fortuin, Charmaine Fortuin, Jeanette Louw, Ayanda Ndevana and Drieka Pawuli; see ibid 

at 13.
58 Ibid at 45.
59 South African History Online ‘The Western Cape Farm Workers Strike 2012–2013’ (2015), 

available at http://www.sahistory.org.za/article/western-cape-farm-workers-strike-2012-2013.
60 Ibid.
61 Ibid.
62 In the documentary film Bitter Grapes – Slavery in South African Wineyards (2016) a farm manager 

is quoted as saying: ‘For me personally, it seems as if modern day slavery is practised on many farms, 
and the farmworker is almost viewed as “the property” of the employer’, available at http://www.
bittergrapes.net/bitter-grapes-full-english-script/.
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to nothing has changed.63 In 2017, black farmworkers remain dehumanised 
and infantalised by white farmers who appear to be willing to sacrifice the 
most basic rights of farmworkers at the altar of their own profits. Farmworkers, 
particularly female farmworkers, continue to be some of the lowest-paid workers 
in South Africa, trapped in indignifying, violently patriarchal and exploitative 
labour relations.64 In addition, as stated in Ms. Klaase’s heads of argument to the 
Constitutional Court, the narrow interpretations of the term ‘occupier’ adopted 
by the Land Claims Court (and supported by Zondo J for the minority of the 
Constitutional Court) continues to relegate women living in rural areas to these 
subordinate positions within their households and impair their rights to dignity, 
autonomy and self-worth.

To recap, in all likelihood, Ms. Klaase moved onto the farm at the instance (and 
insistence) of the farmer. It may even have been an implicit or explicit requirement 
for Mr. Klaase’s continued stay on the farm. Whether that is the case does not 
ultimately matter because once she had moved onto the farm, Ms. Klaase’s 
employment and occupation on the farm were tied to Mr. Klaase’s occupation 
and employment on the farm by design. We argue below that ESTA, interpreted 
through the lens of South Africa’s feminist Constitution, must be understood 
as aiming to fundamentally alter these patriarchal relationships between 
farmworkers and farmers significantly and meaningfully: it is these relationships 
that are the realities of Ms. Klaase and other black female farmworkers. An 
interpretation of ESTA which does not hold this purpose at its core therefore 
fails to ‘recognise the injustices of the past’ and is doomed to perpetuate them.65 
Black female farmworkers’ insecure tenure continues to stem, in significant part, 
from the described particular realities they face working and living on farms, 
that is, the dual patriarchal relationships between women and their male partners 
on the one hand, and women (as women who are also workers) and farm owners 
on the other. Thus, what they require with regard to security of tenure is not the 
same as what male farmworkers require.

IV  esta, the constItutIonal court and the InVIsIBIlIty of 
ms. klaase

A The Need for a Purposive, Feminist Interpretation of ESTA

In various cases concerning the interpretation of ESTA, including Klaase, the 
Constitutional Court has described the Constitution as ‘the starting point’.66 This 
supports the Constitution’s injunction that when interpreting legislation courts 
‘must promote the spirit, purport and objectives of the Bill of Rights’.67 Instead of 
approaching it as a technical exercise, the Constitution has adopted a purposive, 

63 Ibid.
64 Walker & Dubb (note 33 above) at 1.
65 Constitution, Preamble.
66 Klaase (note 1 above) at para 50.
67 Constitution s 39(2); and Centre for Child Law v Minister for Justice and Constitutional Development & 

Others [2009] ZACC 18, 2009 (6) SA 632 (CC), 2009 (11) BCLR 1105 (CC) at paras 107–108 and fn 50.
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contextual and historically sensitive approach to constitutional interpretation.68 
This general requirement is perhaps even more important in circumstances in 
which the legislation in question is specifically contemplated or required by 
the Constitution to ‘give effect to’ rights in the Bill of Rights.69 Because such 
legislation ‘gives content’ to rights in the Bill of Rights, it must be ‘construed and 
applied consistently with that purpose’.70 ESTA is such legislation. The majority 
of the Court in Klaase acknowledged this by affirming that ESTA is ‘remedial 
legislation umbilically linked to the Constitution’.71

The precise consequences of a purposive, contextual and historically sensitive 
approach to interpretation will vary from case to case because interpretation is not 
‘divination’. Before turning to Klaase, it is worth looking at the Court’s approach 
to the interpretation of ESTA in other cases: in Hattingh & Others v Juta,72 writing 
for an unanimous Constitutional Court, Zondo J construed the definition of the 
right to family life broadly to protect the right’s purpose ‘to ensure that, despite 
living on other people’s land, persons falling within this vulnerable section of our 
society would be able to live a life that is as close as possible to the kind of life that 
they would lead if they lived on their own land’.73

Earlier in 2016, the same year that Klaase was decided, the Court in Molusi & 
Others v Voges NO & Others74 – a case pertaining to an ‘unfair eviction’ – chastised 
the SCA for having its ‘attention … diverted from the interests of the occupiers’, 
failing to bear in mind ‘the constitutional imperatives in section 26(3), given effect 
to by ESTA’ and that ‘that sub-provision demonstrates special constitutional 
regard for a person’s place of abode’.75 This has been the consistent approach of 
the Court in cases dealing with both housing and land rights, including emphatic 
statements by the Court in cases as varied in time as PE Municipality, Alexkor and 
Goedgelegen.76 It was reaffirmed in Klaase and again two weeks later in Land Access 
Movement,77 in which the Court began its judgment with the following powerful 
words:

68 L du Plessis ‘Interpretation’ in S Woolman & M Bishop (eds) Constitutional Law of South Africa (2nd 
Edition, OS, 2008 vol 2) 32-167–32-169; and Investigating Directorate: Serious Economic Offences & Others v 
Hyundai Motor Distributors (Pty) Ltd & Others In re: Hyundai Motor Distributors (Pty) Ltd & Others v Smit NO 
& Others [2000] ZACC 12, 2001 (1) SA 545 (CC), 2000 (10) BCLR 1079 (CC) at paras 21–26.

69 My Vote Counts NPC v Speaker of the National Assembly & Others [2015] ZACC 31, 136–150.
70 National Education Health & Allied Workers Union (NEHAWU) v University of Cape Town & Others 

[2002] ZACC 27, 2003 (3) SA 1 (CC), 2003 (2) BCLR 154 (CC).
71 Klaase (note 1 above) at paras 30 and 51.
72 Hattingh & Others v Juta [2013] ZACC 5, 2013 (3) SA 275 (CC), 2013 (5) BCLR 509 (CC)(‘Hattingh’).
73 Ibid at 35.
74 Molusi & Others v Voges NO & Others [2016] ZACC 6, 2016 (3) SA 370 (CC), 2016 (7) BCLR 839 

(CC)(‘Molusi’).
75 Ibid at paras 45–46.
76 Department of Land Affairs & Others v Goedgelegen Tropical Fruits (Pty) Ltd [2007] ZACC 12, 2007 (6) 

SA 199 (CC), 2007 (10) BCLR 1027 (CC)(‘Goedgelegen’) at para 53; Port Elizabeth Municipality v Various 
Occupiers [2004] ZACC 7, 2005 (1) SA 217 (CC), 2004 (12) BCLR 1268 (CC)(‘PE Municipality’) at paras 
11–13; Alexkor Ltd & Another v Richtersveld Community & Others [2003] ZACC 18, 2004 (5) SA 460 (CC), 
2003 (12) BCLR 1301 (CC)(‘Alexkor ’) at paras 29, 40 and 98.

77 Land Access Movement of South Africa & Others v Chairperson of the National Council of Provinces & Others 
[2016] ZACC 22, 2016 (5) SA 635 (CC), 2016 (10) BCLR 1277 (CC) at paras 63–64.
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This matter concerns the painful, emotive subject of colonial and apartheid era land 
dispossession. A subject that … continues to plague South Africa’s politico-legal landscape 
… the dispossessions are not merely colonial and apartheid era memories. They continue 
to be post-apartheid realities. And it is understandable why that should be so … The 
continuing post-apartheid realities of land dispossession are more so in the case of those 
who are yet to enjoy the fruits of restitution or equitable redress in terms of the Restitution 
Act.78

However, the Court has been less consistent in its recognition of the ‘post-
apartheid realities’ of patriarchal domination of women in its socio-economic 
rights jurisprudence and, therefore, in its recognition of the injustices of the past. 
It has also, regrettably, been more reluctant to confront the ‘painful emotive 
subject’ of land dispossession of women, including women working and living on 
farms like Ms. Klaase. While against this background it is understandable why 
the Court accepted the Constitution as the starting point in any interpretation 
of ESTA in Klaase, it is difficult to comprehend its approach in all three of its 
judgments to Ms. Klaase’s stated case.

B The Case before the Court in Klaase

Ms. Klaase’s entire case stood on the understanding that she, a woman and person 
in her own right, was an occupier in terms of ESTA with all the consequent rights 
attendant to this status: that she could not be considered as an occupier ‘through’ 
or ‘under’ her husband with identical interests and rights.79 Ms. Klaase claimed 
specifically that she herself was an employee on the farm and had been living 
on it with the consent of the owner for a period of more than three decades. 
She vehemently resisted the magistrate’s characterisation of her occupation as 
‘under’ Mr. Klaase and the Land Claims Court’s description of her occupation 
as ‘through or under’ Mr. Klaase, which was further supported by the Zondo J  
minority in the Constitutional Court. The minority judges appear to believe 
that Ms. Klaase, who had lived and worked on the farm for over three decades, 
deserved no special differentiation from ‘all persons who occupy’ through Mr. 
Klaase. Such ‘residents’ (who do not meet the definition of occupier) can have 
their occupation much more easily terminated in terms of ESTA.80 The minority 
therefore ignored her existence as an independent person and farmworker and 
chose to perpetuate the patriarchal status quo in which she and similarly situated 
female individuals live. 

While it should have been sufficient to draw the Court’s attention to her 
own plight as a woman, Ms. Klaase’s case was even more explicit. She states 
that ‘whether the definition of an ESTA occupier is given a restrictive or more 

78 Ibid at 1.
79 ESTA s 1 defines occupier as ‘a person residing on land which belongs to another person, and 

who has or on 4 February 1997 or thereafter had consent or another right in law to do so’.
80 ESTA s 8(5) indicates that residents who are not occupiers can, for example, have their residence 

terminated on 12 months’ notice: ‘On the death of an occupier contemplated in subsection (4), the 
right of residence of an occupier who was his or her spouse or dependant may be terminated only on 
12 calendar months’ written notice to leave the land, unless such a spouse or dependant has committed 
a breach contemplated in section 10(1).’
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generous interpretation has significant implications for the security of tenure of 
not only Ms. Klaase, but also many other similarly situated rural women’.81 The Court 
was also clearly aware of this wider impact and indeed through its own pre-
hearing directions directed the parties to ‘potential prejudice’ to similarly situated 
women.82 Furthermore, on the same day that the Court issued these directions 
it admitted the Women on Farms Project as an amicus curiae.83 Making both 
written and oral submissions, the Women on Farms Project explicitly argued that 
the values of non-sexism and women’s rights to equality, security of tenure and 
dignity should inform the Court’s interpretation of the definition of occupier. 
Perhaps most clearly it asked the Court to consider ‘the gendered nature of the 
rural economy, the unequal treatment of women farmworkers when compared to 
men and the imbalance of power between women seasonal workers and farmers’.84 
It emphasised that women in Ms. Klaase’s position are not only vulnerable to the 
exploitation of their labour and eviction but also to abuse by their husbands.85 It 
also illustrated that Ms. Klaase’s access to housing as a woman was not incidental, 
but rather the continuation of a patriarchal and apparently economically efficient 
practice that only allowed women to work as seasonal farmworkers who therefore 
could not access housing reserved for full time farmworkers. Thus, despite 
the Court’s refusal to accept the amicus’ application for the admission of new 
evidence relating to similarly situated women,86 the fact that Ms. Klaase’s position 
represents that of many other rural women’s positions is not disputable. 

Also placed before the Court was a 2010 journal article by Juanita Pienaar and 
Koos Geyser, which recorded the depth and severity of this problem. The article 
includes an explanation of the varied approaches by the Land Claims Court (dating 
between 1999 and 2007) and concludes that ‘it is almost impossible for spouses 
and/or widows to establish independent occupier status’.87 This is, so they argue, 
partly due to the denial of the Land Claims Court that women in these positions 
have a right to be joined to eviction proceedings that will affect them directly, 
making it impossible for their circumstances to be understood and considered 
by courts.88 Thus, given that all ten judges of the Constitutional Court agreed 
that Ms. Klaase and women in her position had the right to be joined to eviction 
proceedings, it is disappointing that despite Ms. Klaase’s presence before the Court, 
it failed to properly consider her and other similarly situated poor, black women’s 
circumstances in coming to its conclusion. The following more detailed analysis of 
the judgment emphasises the degree to which Ms. Klaase’s identity and existence 
became invisible to the Court during the course of the litigation process. 

81 Ms. Klaase’s Heads of Argument (27 March 2015) at para 4.1.2 and Ms. Klaase’s Heads of 
Argument (15 July 2015) at para 7 (emphasis added).

82 Directions issued by the Constitutional Court (20 May 2015).
83 Order handed down by the Constitutional Court (20 May 2015).
84 Amicus Curiae’s Heads of Argument at para 43.
85 Ibid at para 5.
86 The reasons for this refusal are not important for the purposes of this paper, though the Court’s 

decision to exercise its rules inflexibly in this instance is questionable given the significant flexibility 
it has afforded amici in other matters.

87 Pienaar & Geyser (note 23 above) at 249.
88 Ibid at 256.
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C The Approach of the Constitutional Court

1 The Majority Judgment

The majority of the Court, while denouncing ‘blinkered peering’89 in the 
interpretation of ESTA and recognising from the beginning of its judgment that 
female occupiers ‘are frequently not joined in eviction proceedings instituted against 
their spouses or partners’ causing them ‘hardship conflict and social instability’,90 
does not address any of the women’s rights based arguments of either Ms. Klaase 
or the Women on Farms Project. In a judgment filling 31 pages and 68 paragraphs 
the Court devotes a single paragraph – the very last of its substantive analysis – 
to Ms. Klaase’s rights to equality and dignity.91 It does so, not in coming to its 
conclusion on why Ms. Klaase should be included in the definition of occupier in 
terms of ESTA, but in order to correct the Land Claims Court’s construction of Ms. 
Klaase’s occupation as ‘under her husband’. Even in doing so the majority of the 
Court chooses not to criticise the minority judgment (which, as we shall see, affirms 
the Land Claims Court’s characterisation) and merely finds that this description 
(as opposed to the Land Claims Court’s historic treatment of women) ‘demeans’  
Ms. Klaase’s rights to equality and dignity. Thereafter, still without finding a 
violation of her and other women’s rights as women, it concludes that the Land 
Claims Court’s construction would ‘perpetuate the indignity suffered by many 
women similarly placed’.92

It is important to note that the Court does not use the rights to equality and 
dignity of Ms. Klaase and similarly placed women as a lens through which to 
interpret the definition of occupier in terms of ESTA. Nor does it find explicitly 
that the Land Claims Court’s characterisation of her occupation, or indeed its 
characterisation of similarly placed women in cases dating back to 1999 are 
violations of these rights. The Court merely tells us that the descriptions are 
demeaning and the result perpetuates indignity, thereby reducing the systemic 
oppression of poor, black women to a question of offensive nomenclature 
deserving of a mere slap on the wrists. 

Moreover, the Court does not at any stage consider Ms. Klaase’s rights to 
security of tenure as they apply to her as a woman. In fact, the only reference 
made by the Court to the Women on Farms Project’s submissions is to vaguely 
and insufficiently restate the gist of their submissions in one paragraph.93 The 
voices of women lawyers94 from the Women’s Legal Centre, representing the 
Women on Farm’s Project appear to be equally unimportant to the Court as the 
voices of Ms. Klaase and similarly situated women. Without any specific gendered 
analysis of the social circumstances that have led to Ms. Klaase’s eviction, the 

89 Klaase (note 1 above) at para 51.
90 Ibid at para 2.
91 Ibid at para 66.
92 Ibid.
93 Ibid at para 28.
94 See the amicus curiae represented by the Women’s Legal Centre who briefed Advocates Kameshni 

Pillay SC and Jennifer Williams. Although it is the voices of women farmworkers such as Ms. Klaase 
and the Women on Farms Project that we are primarily concerned with in this paper, we do attribute 
some added relevance to the fact the lawyers, themselves women, were also ignored by the Court.

296 



Court merely uses the rights to dignity, equality and housing as stated reasons 
to perform a purposive analysis of ESTA which allows for wider definitions 
of ‘consent’ and ‘occupier’. Cathi Albertyn describes this type of approach as 
indicative of women’s rights being considered as ‘an afterthought, an add-on, or 
a rhetorical device’.95 It is what we have elsewhere described as using the mere 
statement of the rights of women as a proxy for a feminist analysis.96

In our view, this is an inappropriate approach to gendered claims for social 
and economic rights, though certainly not an unusual one. As Sandra Fredman 
argues, substantive equality for women requires ‘more than merely ensuring that 
women are granted socio-economic rights on equal terms with men. It entails 
reshaping socio-economic rights themselves’ – a process that she describes as 
‘engendering socio-economic rights’.97 This process, she argues, involves an 
approach to socio-economic rights which takes into account existing power 
structures, acknowledges that equal outcomes for women sometimes requires 
differential treatment and ‘moves beyond the male norm’.98 Ultimately the process 
of ‘engendering’ requires the elevation, as opposed to the consistent diminishing 
of women’s rights claims and voices:

The final significant insight of substantive equality is the importance it attaches to 
women’s agency and voice. [It] requires decision-makers to hear and respond to the voice of 
women, rather than imposing top-down decisions. The challenges of giving women voice 
cannot be underestimated. Articulating women’s interests from a gendered perspective 
requires closer attention to the diversity of women’s voices, to the possible disjuncture 
between those who speak and those who are affected, and to the need to ensure that the 
least vocal are nevertheless heard. Moreover, as much as women’s voice should be heard 
in engendering socio-economic rights, so socio-economic rights are necessary to give 
women the capability of articulating their perspectives.99

The Constitutional Court’s failure to engender socio-economic rights diminishes 
the potential impact of even positive outcomes for women like Ms. Klaase. As 
Albertyn argued ‘judgments that produce positive outcomes for women are not 
necessarily transformative’.100 The transformative quality of positive judicial 
outcomes for women, she continues, is in the ‘recognition of agency of [poor] 
women’ in the process of the recognition of their constitutional rights.101 Though 
the ‘practical extension of socio-economic rights to women is always significant’, it 
is in reality therefore ‘rarely transformative if it does not address – and undermine 
– the gendered barriers to access and full enjoyment of these rights’.102

Despite a trend of inclusion of female applicants in major socio-economic rights 
cases such as TAC, Grootboom and Klaase, Klaase continues the trajectory of female 
applicants’ cases being construed, argued and decided broadly in gender-neutral 

95 Albertyn (note 2 above) at 599.
96 Hunter, Hodgson & Thorpe (note 26 above) at 594 and 606. 
97 S Fredman ‘Engendering Socio-Economic Rights’ (2009) 25 South African Journal on Human Rights 

410, 411 and 417.
98 Ibid at 419. 
99 Ibid at 422.
100 Albertyn (note 2 above) at 599.
101 Ibid.
102 Ibid.
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terms, thereby reducing these cases transformative potential in the reorganisation 
and undermining of patriarchal social structures. In all these cases, ‘the Court 
wanted to address the plight of poor, black women’ and arguably had ‘sufficient 
evidence in the amicus curiae briefs to enable a much more sensitive gendered 
analysis of the plight of women’.103 The failure to conduct such gendered analysis 
ultimately positions women, like Ms. Klaase, who bravely assert their rights, 
as at best neutral applicants or at worst ‘victims and dependents’ or ‘vessels of 
reproduction’.104 The Court failed in Klaase despite Ms. Klaase managing to 
avoid the obstacles identified by Shamim Meer and Albertyn in getting a gender 
focused case in front of a court in the first place. The obstacles, they explain, 
arise due to the male-dominated legal professions’ inability to understand gender-
based arguments and male lawyers’ concomitant fear that judges too will not 
be able to do so.105 The power to make these decisions turns male lawyers into 
‘gatekeepers to transformative outcomes’.106 However, unlike the obstacle in 
TAC, this situation persisted despite the presence of women advocates, briefed 
by a public interest legal non-profit organisation specifically aimed at protecting 
women’s rights which, in turn, represented clients in a grassroots women’s rights 
non-profit organisation. In Klaase, Ms. Klaase and similarly situated women’s 
invisibility to the Court ‘as women rather than (gender neutral) applicants’107 
remained despite the advocates’ best efforts and attempts to be acknowledged. As 
we suggest below, the deeply inadequate gender composition of the Court itself 
might play a role in the Constitutional Court judges’ consistent failure to embrace 
and understand their obligations in terms of South Africa’s feminist Constitution.

2 The Minority Judgment

Evidence that women often risk gendered abuse in their homes was placed in 
front of the Court. The Women on Farms Project explained that women are ‘often 
faced with the dreadful choice between possible homelessness and staying in an 
abusive relationship’.108 An engendered, feminist approach to socio-economic 
rights, quite apart from Zondo J’s rigid adherence to the apparent formal equality 
within ESTA, would acknowledge Ms. Klaase’s vulnerability to gendered abuse 
and violence instead of emphasising and valorising Mr. Klaase’s right to evict 
her.109 It would accept and validate the importance of Ms. Klaase’s role both in 
productive labour (in her employment on the farm) and reproductive labour (in 
taking care of her and Mr.  Klaase’s children and grandchildren). While Zondo J 

103 Ibid at 602.
104 Ibid at 603–604.
105 This part is based on C Albertyn & S Meer ‘Citizens or Mothers? The Marginalization of 

Women’s Reproductive Rights in the Struggle for Access to Health Care for HIV-Positive Pregnant 
Women in South Africa’ in M Mukhopadhyay & S Meer (eds) Gender, Rights and Development: A Global 
Sourcebook (2008) 27.

106 Albertyn (note 2 above) at 604. 
107 Ibid at 599.
108 L Chenwi & K McLean ‘A Women’s Home is Her Castle – Poor Women and Housing Inadequacy 

in South Africa’ (2009) 25 South African Journal on Human Rights 517.
109 Ibid at 535–536.
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rightly states that ESTA itself is not explicitly anti-women,110 his approach 
certainly is.

The minority judgment of Zondo J – signed onto by Mogoeng CJ and Van Der 
Westhuizen J, and Jafta J noting in his concurrence his agreement with ‘much 
said in [it]’111 – does not merely fail to acknowledge Ms. Klaase and similar placed 
applicants’ rights, it actively denigrates them by constantly describing Ms. Klaase’s 
occupation ‘through’ or ‘under’ Mr. Klaase, repeatedly characterising gender 
relations in the farming context stereotypically and being bullishly unwilling to 
acknowledge the grounds for Ms. Klaase’s occupation in her own right.

Despite having lived and worked on the farm for over 30 years, the minority 
variously compares Ms. Klaase’s position with that of a ‘domestic worker’,112 a 
‘nanny’,113 a ‘sub-lessee’,114 an ‘employee’ of Mr. Klaase and a ‘family friend’ staying 
‘temporarily’ with him.115 Unsurprisingly, given the understanding of Ms. Klaase’s 
tenure as temporary in nature, the minority affirms that those in Ms. Klaase’s 
position ‘may be evicted by the occupier as defined’, namely Mr. Klaase.116 This 
elucidates the acceptance that women in Ms. Klaase’s position do have, and ought 
to continue to have, insecure tenure subject both to the whims of their husbands 
and farm owners. These views, manifested throughout Zondo J’s judgment, 
are ‘both a result and a cause of prejudice; a societal attitude which relegates 
women to a subservient, occupationally inferior yet unceasingly onerous role’ and 
representative of ‘a relic and a feature of the patriarchy which the Constitution so 
vehemently condemns’.117 Crucially, they are made more possible by the majority’s 
unwillingness to acknowledge and detail the dual-patriachal relationships women 
like Ms. Klaase are subjected to.

An interpretation of laws such as ESTA, in line with the spirit, purport and 
objects of the Bill of Rights requires interpretation by judges who fully understand 
and commit to the Bill of Rights, including its feminist orientation. For issues of 
sex and gender to be addressed effectively, women judges would be required, 
who have experienced discrimination based on gender and sex. However, since 
women are not a proxy for feminism,118 the appointment of more women is a 
necessary but insufficient action to fulfil the Constitution’s feminist gender-
transformation mandate; a mandate that seeks to eradicate ‘sexism and patriarchy 
… [which] are so ancient, all-pervasive and incorporated into the practices of 
daily life as to appear socially and culturally normal and legally invisible’.119 To 
change the approach of the Court in cases like Klaase, with the ultimate aim 

110 Klaase (note 1 above) at para 132.
111 Ibid at para 55. Jafta J does not clarify which aspects of Zondo J’s judgment he does or does not 

agree with.
112 Ibid at para 81.
113 Ibid at para 82.
114 Ibid at para 85.
115 Ibid at para 105.
116 Ibid at para 103.
117 President of the Republic of South Africa & Another v Hugo [1997] ZACC 4, 1997 (4) SA 1 (CC), 1997 

(6) BCLR 708 (CC) at para 80.
118 Hunter, Hodgson & Thorpe (note 26 above) at 594 and 606.
119 Volks NO v Robinson & Others [2005] ZACC 2, 2005 (5) BCLR 446 (CC) at para 152.
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of ensuring that their existence and rights as women are acknowledged and 
affirmed, it would require (woman and men) judges who are attuned to this form 
of discrimination and vigorously and vigilantly act to prevent all forms of gender 
discrimination. Zondo J’s judgment is a far cry from meeting this requirement 
and should be roundly and bluntly condemned as unconstitutional and indeed 
anti-constitutional.120

V sexIsm, Women and the constItutIonal court

Elsewhere, we have demonstrated that many South African women judges and 
women candidates for judicial appointment are discriminated against when they 
appear in front of the Judicial Service Commission (JSC).121 This, we argued, 
manifests, inter alia, in three distinct ways: overt sexism, the confusion of 
formal with substantive equality, and distaste for feminist activism. We further 
suggested that sexism in the process of judicial appointment will have an impact 
on the ability of judges, once appointed, to appropriately identify, account for and 
counteract discrimination against women in cases that appear before them. Klaase 
illustrates that the failure by the JSC to transform the Constitutional Court’s 
composition and character has indeed had this effect. We contend that sexism 
on the JSC has a bearing on the lack of female and feminist judges sitting on 
the Court in Klaase, which, in turn, contributes to Ms. Klaase’s invisibility to the 
Court. In fact, the Court’s approach to Ms. Klaase’s case displays the same three 
distinct ways of discrimination that are experienced by female candidates who 
appear in front of the JSC.

A Direct Sexism in Klaase

The minority judgment of Zondo J, with which three other male judges of the 
Court concurred, manifests clear examples of direct sexism.122 When the judicial 
appointment process fails to scrutinise the attitudes of candidates for appointment 
towards gender, the risk of judgments of this nature are increased. In addition, in 
relation to the majority judgment of Matojane AJ, it could be argued that ignoring 
the content of the arguments presented by a woman based on her rights as a 
woman, supported by arguments of a women’s rights organisation on behalf of 
another women’s rights organisation, amounts to overt sexism – however well or 
poorly intentioned.

B Confusion of Substantive Equality with Formal Equality in Klaase

In some instances, the failure to appreciate the nature of a woman’s claim for 
protection of her rights as a woman is merely a result of inadequate argument on 
the gendered aspect of a particular case being placed before the Court. This was 

120 See note 25 above.
121 Hunter, Hodgson & Thorpe (note 26 above).
122 In terms of Constitution s 9(3) and (4), the state or private persons may not discriminate 

‘directly or indirectly against anyone’ based on the listed grounds. ‘Direct sexism’ is direct or overt 
discrimination of someone based on sex or gender.
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perhaps the case in Grootboom, where gendered analysis played no part in the Court’s 
reasoning or decision despite Irene Grootboom being the main applicant. Feminist 
judges, who are constantly vigilant of potential gender issues might identify and ask 
applicants to address gendered aspects of a particular case. They may also encourage 
the admission of amici with sufficient expertise to address aspects of the case that 
the parties to the case cannot address. They will make the fullest use of all the 
permissible resources at their disposal to ensure that the Court’s judgments remain 
cognisant of and internalise the values of South Africa’s feminist Constitution.

In other cases such as Klaase, the applicants explicitly argued based on gender-
specific rights. In Klaase the Court itself requested the parties to make submissions 
on how the Court’s ruling might affect similarly situated women.123 In addition, 
the Court had at its disposal the submissions of a women’s rights legal non-profit 
organisation with particular knowledge about the plight of women on farms and 
women advocates. Lastly, the applicants’, the respondents’ and amici’s heads of 
arguments included various literature aimed at informing and enabling the Court 
to produce a gender-sensitive judgment that sufficiently addressed the arguments 
before them. The disregard for these arguments even in cases where the arguments 
placed before the Court clearly direct it towards a gendered analysis indicates that 
the Court’s failure to address these arguments might stem from a failure within 
the Court to comprehend its ultimate responsibility in terms of South Africa’s 
feminist Constitution. The Court mistook, as it has before, the vindication of  
Ms. Klaase’s rights in terms of ESTA as an occupier (similarly situated to all other 
occupiers) with the vindication of Ms. Klaase’s rights as occupier who is also a 
woman (and differently situated to male occupiers).124 It was therefore willing to 
secure Ms. Klaase’s rights to formal equal treatment without investigating what 
she may require for true substantive equality, thereby ‘engendering’ social and 
economic rights. It has since repeated this error – at least once – in Dladla.125

C A Distaste for Feminist Activism in Klaase

As we have argued before,126 the JSC has sometimes adopted the explicit attitude 
that candidates who are outspoken feminist activists may reflect this ‘bias’ in their 
work as judges if appointed. This might provide another, even more disturbing 
explanation of the Court’s collective approach to Klaase and indeed the cases of 
similarly situated women’s rights activists that have placed their cases before the 
Court. While this is difficult to determine conclusively, it is worth reflecting on 
the possibility that the judges of the Court have historically and in the specific case 
of Klaase been guilty of having similar attitudes towards gender rights activists 
such as the Women on Farm’s Project, Women’s Legal Centre and Ms. Klaase. 

In comparison, when racism is at issue, the Court goes out of its way to 
condemn it in all its manifestations.127 More precisely, it allowed its substantive 

123 See note 82 above.
124 Albertyn (note 2 above).
125 Dladla (note 13 above).
126 Hunter, Hodgson & Thorpe (note 26 above).
127 See the Court’s judgment in South African Revenue Service v Commission for Conciliation, Mediation and 

Arbitration & Others [2016] ZACC 38, 2017 (1) SA 549 (CC), 2017 (2) BCLR 241 (CC)(‘Kruger ’).

THE CONSTITUTIONAL COURT’S MISSING WOMEN

 301



CONSTITUTIONAL COURT REVIEW

decisions to be appropriately infused with the need for the genuine obliteration 
of racial dominance128 and, on occasion, gone beyond the scope of the arguments 
presented. In so doing, the Court sends a strong and clear message not only to the 
parties to the case but the country as a whole.129 

Are gender rights based arguments perhaps veered away from because the 
Court itself fears criticism for being outspokenly activist when it comes to issues of 
gender? Does the Court doubt the veracity and constitutional legitimacy of claims 
made by gender rights activists? Does it see anti-racism as a more acceptable, less 
controversial form of activism than feminism? Does it simply not understand 
their arguments? Or are gendered discriminiations simply lost or seen of less 
significance when intersecting with racial discrimination?130 The recent decisions 
in Afriforum131 (handed down a week after Klaase), Kruger132 and Daniels v Scribante 
& Another133 provide powerful and telling contrasts with the Court’s reluctance in 
Klaase to even enter in to the realm of confrontation of gender-related oppression, 
never mind its firm condemnation.

In Afriforum, a case about the renaming of streets in Pretoria, an issue that 
is undoubtedly racially charged, the Court begins its judgment with 17 firm 
and clear paragraphs of what it rightly labels ‘essential context’,134 delving into 
historical arguments beyond the scope of the papers and clearly stating:

Nothing that objectively encourages or seeks to perpetuate the stereotypes, prejudice 
or discriminatory practices of the past is to be tolerated. Inclusivity, unity in diversity, 
recognition of the culture and history of white and black South Africans and reconciliation 
are our chosen paths to the prosperous future. They accelerate social cohesion and the 
process of healing the divisions of the past. This national project demands that we reject 
everything that sustained, entrenched and still promotes racial discrimination.135

128 Ibid.
129 Ibid.
130 Crenshaw (note 29 above).
131 City of Tshwane Metropolitan Municipality v Afriforum & Another [2016] ZACC 19, 2016 (6) SA 279 

(CC), 2016 (9) BCLR 1133 (CC)(‘Afriforum’).
132 Kruger (note 127 above).
133 Daniels v Scribante & Another [2017] ZACC 13, 2017 (4) SA 341 (CC), 2017 (8) BCLR 949 (CC)

(‘Daniels’).
134 Kruger (note 127 above) at para 2. We repeatedly make reference to the number of paragraphs 

and the quality of analysis in these paragraphs for several reasons. Firstly, the number of paragraphs is, 
on a basic level, an indication of the seriousness with which the court takes the issue – both rationally 
and emotively. Secondly, content included in judgments represents consensus of Constitutional Court 
judges on debates taking place during their deliberations in chambers during the drafting process. 
Little content means that if the content was deliberated on at all (which is by no means clear) it was 
deemed too controversial to include while maintaining consensus. Thirdly, detailed analysis, which 
requires at least some substantial amount of writing, allows the Court to openly and transparently 
engage in a conversation with the rest of society about the suitability and accuracy of its members’ 
views and values. This article is one such an attempt. Without detailed analysis in judgments, it is more 
difficult to mount the criticisms. Fourthly, as is illustrated below, the Court’s stated views and analysis 
of underlying social issues, such as race, gender and class, help the reader understand its legal reasoning 
and interpretations – as is the case in Afriforum and Kruger – thus bolstering the societal perception 
of judicial transparency, independence and legitimacy. Unstated reasoning can be misinterpreted or 
misconstrued with ease.

135 Ibid at para 16.
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In Kruger, before getting to a description of the relevant facts and law, the Court 
spends 14 paragraphs detailing the scourge of continued racism in South Africa 
to properly contextualise the harm caused by Mr. Kruger’s slew of offensive racial 
epithets against his manager and co-employees in the South African Revenue 
Services.136 Issuing a strong warning to future parties in labour disputes, and 
signalling clearly how the Court will address such issues, the Court states: 

Are we perhaps too soft on racism and the use of the word kaffir137 in particular? Should 
it not be of great concern that kaffir is the embodiment of racial supremacy and hatred 
all wrapped up in one? My observation is that very serious racial incidents hardly ever 
trigger a fittingly firm and sustained disapproving response. Even in those rare instances 
where some revulsion is expressed in the public domain, it is but momentary and soon 
fizzles out. Sadly, this softness characterises the approach adopted by even some of those 
who occupy positions that come with the constitutional responsibility or legitimate public 
expectation to decisively help cure our nation of this malady and its historical allies.138

But the Court is not satisfied with these strong words, specifically warning against 
a tendency to use legal technicalities to mask racial discrimination:

Another factor that could undermine the possibility to address racism squarely would be 
a tendency to shift attention from racism to technicalities, even where unmitigated racism 
is unavoidably central to the dispute or engagement. The tendency is, according to my 
experience, to begin by unreservedly acknowledging the gravity and repugnance of racism 
which is immediately followed by a de-emphasis and over technicalisation of its effect in 
the particular setting.139

The Court then concludes, pre-emptively responding to potential criticisms 
of its strong position and detailed analysis on racial discrimination: ‘At times 
a firm response attracts a patronising caution against being emotional and an 
authoritative appeal for rationality or thoughtfulness that is made out to be sorely 
missing.’140

The Court’s justifiable criticism is directly lambasting both other courts and 
the South African public for the ‘softness’ of their approach to racism. The Court 
then proceeds to fully factor the weight of this context into its interpretation of 
the relevant law and its discretion throughout the judgment. It clarifies that in 
doing so, it is merely appropriately and dispassionately conducting its judicial 
responsibilities as it should in ‘all other cases’.141 In Daniels, a case pertaining to 
ESTA, the Court has repeated its strong anti-racist approach, reminding us that 
it is important precisely because racism is ‘not past’,142 ‘is not be done with us’143 

136 Ibid.
137 Ibid. The authors apologise for the use and replication of the word insofar as it may have a 

triggering effect on readers.
138 Ibid at paras 9–10.
139 Ibid.
140 Ibid.
141 Ibid at para 12.
142 Daniels (note 133 above) at para 154 (Cameron J, concurring).
143 Ibid.
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either and ‘it will not leave us in peace until we have reckoned with its claims to 
justice’.144 

This approach needs to be applied equally in cases concerning patriarchal 
gender discrimination such as Klaase. Patriarchy is not past nor is it done with 
women, particularly women in Ms. Klaase’s position. The Court, to paraphrase 
its own reasoning, should not be ‘soft on [sexism]’. The comprehensive protection 
of women’s rights in South Africa’s constitutional dispensation requires a 
Constitutional Court that is just as willing to condemn patriarchy, as it is to 
condemn white supremacy. In fact, in cases of black women like Ms. Klaase, 
white supremacy and patriarchy are inseparable.145 Discrimination based on 
different or multiple identities do not cancel each other out; they compound.

VI  conclusIon: a crItIcal need for a crItIcal mass of female 
and femInIst judges

Elsie Klaase is a poor, black, woman farmworker. At the time of the Constitutional 
Court hearing she had worked on the Noordhoek Farm consecutively for 
26 years as a seasonal labourer, likely not only out of choice, but also because it 
was required of her by the farm owner for whom her husband had worked before 
they were married. In addition to working on the farm, she took care of her and 
her husband’s children and grandchildren.

She approached the Land Claims Court, the SCA and lastly the Constitutional 
Court, pleading to be recognised as a farmworker in her own right and 
consequently an occupier in her own right in terms of ESTA. She implored the 
Constitutional Court to prefer a generous interpretation of ‘occupier’ in terms 
of ESTA for her sake and the sake of similarly situated women. These women, 
she explained, worked as seasonal workers and were therefore not entitled to 
housing in their own right and often evicted along with their husbands without 
an opportunity to make representations in court. Therefore, so she argued, they 
were discriminated against on the grounds of sex and gender. She approached 
the Court in the hope that it would give effect to the rights enshrined in South 
Africa’s feminist Constitution and move away from a narrow interpretation of 
‘occupier’, thereby ending an age-old discriminatory farm-work practice.

Instead, the majority judgment of Matojane AJ, while acknowledging the 
indignity of the language used to describe her occupation as ‘through’ or ‘under’ 
her husband, failed to recognise the full extent of the discrimination suffered 
by Ms. Klaase and other similarly situated poor, black women farmworkers. In 
contrast to Kruger, Daniels and Afriforum, cases which the Court understood as 
predominantly relating to racial oppression, the Court failed to acknowledge the 
full context in which Ms. Klaase was being deprived of the right to occupy her 
home in her own right as a woman as opposed to ‘through’ or ‘under’ her husband. 
This despite the plethora information and resources being before it by Ms. Klaase 
and similarly situated women. While the Court has shown a clear willingness to 
acknowledge historical context and effects of discrimination borne out of class 

144 Ibid.
145 Crenshaw (note 29 above).
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(in socio-economic rights cases) and race, it seems unwilling or unable to do the 
same on a gendered basis.

This invisibility of gender and of Ms. Klaase’s specific circumstances by the 
Court is an extension of invisibility of broader gender inequality issues by the 
greater society. The JSC has often discriminated against women directly by 
confusing formal and substantive equality and showing distaste for feminist 
activism. This, we have argued, contributes to a judiciary lacking in female and 
feminist judges, which, in turn, results in the perpetuation of the same forms 
of discrimination surfacing in court judgments. Reversing this trend, which 
the Court recently repeated in its Dladla judgment, will require, to begin with, 
a commitment to the appointment of female and feminist judges. This will 
necessitate more than just the now standard maintenance of two or three women 
on an 11-person bench of the Constitutional Court since women are not a proxy 
for feminism or the feminist approach that South Africa’s Constitution requires. 
In Dladla, for example, unlike Klaase, four of the 11 sitting judges were women 
and an excellent and detailed feminist analysis by an amicus curiae was ignored. 

What is required, then, is a critical mass of sitting female and feminist judges 
at the same time to counter the overwhelmingly male and patriarchal voices of 
the currently male-dominated Constitutional Court bench. Female and feminist 
judges need to feel confident to respond in the face of a chorus of patriarchal 
voices. Zondo J’s judgment in Klaase, which was signed onto by three other male 
Justices, is one of the most distinct examples of the patriarchal inclination of male 
judges of the Constitutional Court yet. This patriarchal inclination ultimately 
contributes to poor, black women like Ms. Klaase coming before the Court, 
presenting their experiences and circumstances as women, and being ignored 
by its judges. This has a silencing effect on women, may discourage feminist-
oriented amicus interventions and hampers judgments’ transformative potential 
whether or not the women in question succeed in having their rights vindicated. 

When Justice Theron, the most recent woman appointed to the Constitutional 
Court, was interviewed by the JSC for this appointment, she stated that the 
behaviour of her male colleagues at the SCA made her ‘feel very small’ or ‘as if 
[she] had done something stupid or silly’.146 The Constitutional Court’s current 
approach to cases of women like Ms. Klaase and Ms. Dladla risk making them 
and similarly situated women ‘feel very small’ or ‘as if [they] had done something 
stupid or silly’ when they approach the Court, asking to be treated as women and 
have their constitutional rights as women protected. They, like Justice Theron, 
deserve better.

146 Available at http://www.judgesmatter.co.za/interviews/april-2017-interviews/jsc-candidates/
judge-leona-theron/.
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